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VOL. 10, NO.9, SECTION 2 BOX 618, ALTON, ILLINOIS 62002 APRIL , 1977 

Why The E qual Rights Amendment Should Be Rejected 
by Senator SamJ. Ervin,Jr. 

love my wife, my daughters, ,md my granddaughters. If I had 
any sound rea~OIl for believing !hllt the Tatilk-alion of tht, F.'l"ftl 
Rights Amendment wou ld improve the lot of lilly of them one iota, I 
would advocate its ratHkation. 

Serious stud), of the Amendment and its implications have con­
vinced me, however, that the Amendment would rob women in gen, 
cral lind wives, mothers, and widows in particular of legal protCL'­
lions to which they aTC justly entit led on account of their roles in life; 
that the Ame ndment is unreal istic because the demand fo r it is based 
on anti<lualed decisions or the SUI)remc Court orthe United State~ 
upholding the constitutionali ty of la",~ which have since oecome ob· 
solete and because the Amendment commands all legislative bodies 
to ignore sex in making laws: that recent decisions of the Supreme 
Court and recent federal and state laws nullifying invidious di s· 
c riminations against women make it manifest that the Amen<lrnent is 
unnecessary; and that the Amendment wou ld greatly imperil the 
soundness of the go,·cmmental and legal systems which the Con· 
stitution was ordained to establish. 

Discri,nination may be create{1 by law or by the customs of soci· 
e ty or by nature. The Equal Righh Amendment would aJ)ply to no 
discrimination excel)t those created by law. It would not affect in any 
way di s(.· rimination created by the (.'ustoms of society or by nature. 

Let me enu merate as brie fl y as possiblc the ,·nlcial objections to 
thc Equal Rights Amendment: 

1. , .,. Amendm.nt II unr_l ilt le beeauM the "-mand for it i, 
based on ant iquat.d d.d,lon, of the Supreme Court of the Unit.d 
Sta te, uphold ing the con , titutionality of lawl w hich have ,Inc. be· 
come 00141., •• 

As a memoer of the United States Senate, I made a serious study 
of all the propaganda which has been issued by advocates of the 
Anlt.'ndment SII)('"e the Amcndmtwt origiuatcd more Ihall 50 ~·ear> 
ago. The study revealed that the demand fo r the amendment is based 
fundamcntally upon antiquated decisions of the Supreme Court con­
strui ng laws which have since become obsolete. 

The demand for the Amendment was based at its inception upon 
the decision of the Supreme Court in Mitwr v. HaJl1!ersett, (1875)2 1 
Wall. 162, 22 L.Ed. 627. III which the Supreme Court upheld the 
constitutional ity under the fourteenth Amendment of a Missouri law 
denying women the right to vote. All laws of thi s charader were nul­
lified in 1920 by the Nineteenth Amendment which secures to 
women the right to vote in all primaries and elections he ld anywhere 
in the United States. 

Since that time the demand for the Amendment has been based 
in large measure upon the decision of the Supreme Court in Hoyt v. 
Florida, (1961)368 U.S. 57, 7 L.Ed. 2d, 118,82 S. Ct. 159, which he ld 
that the Equal Protection Clause of the Fourtee nth Amelldment d id 
not render unconstitutional a Florida statute limiting service by 
women on juries to those who notified the court of thei r wil lingness 
to serve; and o n decisions of the Supreme Court holding that the 
Equal Protection Clause of the Fourteenth Alnendmellt d id not in­
validate state laws barring the participation of women in certain pro­
fessions or occupations; and decisions of the Supre me Court of the 
United States holding that the Equal Protection C lause of the Four· 
teenth Amendment d id not invalidate laws establishi ng minimum 
wages and maximum hours of labor for women. 

The case of Hoyt v. FloridiJ was expressly overruled by the Sup-

reme Court of the United States in the case of Taylar v.Louisiana, 
(1975) 419 U.S. 522,42 L. Ed. 2d 690, 95 S. C t. 692 .. which declares. 
in substance, that state laws relat ing to service on juries must "PI)ly 
to women in exactly the same manner in which they apply to men. 

The act of Congress regulating jury service in the federal courts 
provides in express terms that '·no cit izen shall be excluded from 
service as a grand or trial juror on a<."Co unt of mce, color, re ligion, sex, 
nat ional origin, or economic status", 28 U.S. Code 1862. As a <."On­
sequence of the decision in the Tllylor Case and the act of Congress 
regulating service on juries in federal courts, there is no basis what­
ever for the contention of the "dvocates of the Ame ndment that laws 
governing jury service discriminate against women. 

Advocates of the E.R.A. coml)lain of the following de<:isions of 
the Supreme Court upholding the constitutionality of state laws pm­
hibiting the participation of women in certain professions or occupa­
tions: CrOl,h, v. Adams, (1904) 192 U.s. 108, 48 L. Ed. 365, 24 S.Ct. 
219, and CrOllill v. Deliver, (1904) 192 u.s. ll5, 48 L. Ed. 368, 24 S. 
Ct. 220, holding val id Colorado laws prohibiting saloon keepers from 
pmviding places for serving lirluor to women or employing women to 
serve liquor in the ir establishments; Caesacrt v. Cleary, (.1948) 335 
U.S. 467, 92 L.Ed. 163,69 S.Ct. 198, uphulding a Michigan law pro­
h ib iting women from serv ing as barte nders; and Bmdwe f/ v. Illinois, 
(l88J) 16 Wall. 130,21 L. Ed. 442, and In Rc Lockll;ood, (1894) 154 
U.S. 116,38 L.Ed. 929, 14 S.C!. 1082, upholding laws of Illi nois and 
Viq;;(in ia p rohibit in.lt women from pract idn~ law. 

All foolish laws of this nature have been repealed si n<.-e the ml­
ings of the court in these cases. Women can now serve as bartenders 
and purchase liquor on virtually the same terms as men anywhere in 
the United States. Moreover, they are now eligible to practice law in 
any state of the union. As a matter of fact, one of my daughters has 
been licensed to practice law in New Jersey, and one of my gran<l. 
nieces has been licensed to p radk-e law in Virginia. Finally, advo­
cates of the Amendment colllplain of the fol lowing decisions of the 
Supreme Court: 

Multerv. OregOlI, (1908)208 U.S. 412, 52 L.Ed. 551,28 S. Ct. 324. 
Riley v. Ma S$(I(;hllsctU, (19 J4) 232 U.S. 671, 58 L.Ed. 788, 34 S.Ct. 

469. 
Ho w/ey v. Walker, (1914)232 U.S. 718,58 L.Ed. 813,34 S. Ct. 479. 
Bosley v. McLaughli" , (19 15) 236 U.S. 385, 59 L.Ed. 632,35 S.C!. 

345. 
Miller I). Wilso", (1915) 236 U.S. 373, 59 L.Ed. 628,35 S.Ct. 342. 
Stettlerv. O'Hara, (1917) 243 U.S. 629,61 L.Ed. 937,37 S.Ct. 475. 
Radice I). New York, (1924) 264 U.S. 292, 68 L.Ed. 690, 44 S.Ct. 

325. 
West Coast Ho tel Co. v. Parrish , (1937)300 U.S,379, 8 1 L. Ed. 703, 

57 S.Ct. 578, 108 A.L.R. 1330. 
In these e ight cases, the Supreme Court held that the Equal Pro­

tection C lause of the Fourteenth Amendment d id not invalidate state 
laws re{luiring employers to pay women employees what state legis. 
latures deemed to be reasonable wages and prohibiti ng e mployers 
from requiring their women employees to work more than 8 ov to 
hou rs in a single day or more than 48 or 56 hours in a single week. 

These laws were obviously designed to give women a living 
wage and to protect their health against undue labor. Nevertheless 
advocates of the Amendment voice objection to these laws as d is­
criminatory to women because they d id not apply to men. 



Be Ihis as it may, laws of this chamder have been annul­
led and sUI>ersedl'd by subsequent leghlation such as the 
Fair Labor Standards Act of 1938 whidl applies to cver} 
single person engaged in any work afTl'ding interstate (;om­
meree and w h ich pre~cribes identical houn of labor and 
eqllalmin imum wagc~ filT men and women, and re'llli re~ the 
employer 10 pay women equal compen~ation for equal worl: 
Tille VII of the C ivil Highb Ad of 1964 w hich proh ibils a ll 
discriminalion again~t women b) emplo)ers having 15 or 
more emploret'~ l'ngaged in an} adh ity afTel.:ling inler!>lale 
commerce and all di scrimination again\t women in union 
membership; and nUllll'rous other !>Iate aud fedemllaw~ lllld 
regulations. 

For th ese reason~ , ad vocates of thc Amendmenl ~el'k to 
j ll ~ti fy their demand fo r it~ rati fi cation b~ dl ing anl iquall,d 
decisions and obsolete law~. 

2_ The Equal Rights Amendment is unrealistic because it 
commands Congress and all State Legislatures to ignore se. 
when making lawl_ 

America is thl' mo~t law-ridden land on l'art h . Th is i~ so 
he(;:HI~e wheneve r Ihe)' a rc con front ed b) an}' prob lem, a 
!>ub!>tantial numbl'r of Arnerican~ dem:lIld Ihe pas!>age of a 
ilew law or the adoption of II Ilew COil,t itutional Allll'lHlmenl 
10 solve Ihe problem. All 100 orten Iheir Lt'gblalor!> harkl'n to 
Ihis demand wit hout pau!>ing to dl'lermint' whether or not 
laws or eonstit ulional prnvbion~ alread) in (;~ i stence arl' .. uf­
fident to cope wit h the probl em or w hetht'r the propml'd 
new law or constitu tional amendmen t wi l l crt'ate prohl l'nh 
more serious than the problelll~ it ~eeh to solve or whl'llll'r 
the problem is one w h ich musl be solvt,d by human coopera­
tion or religion rather than b y the I :)\~ or tIll' Constitulion. 

Law~ are de!>ignNI to regulale Ihe (:onduct of mCI) and 
wOl11en. Insofar as they engage in s imilar roles, they shoilid 
have equal rights and res ponsibilities. It h olh erwi!>e, how­
evt'r. w here they have incompatible runction~. T he Equal 
ni g: ht ~ Amendment i!> ulirealistic bt'CllUSt' it e()n~titllil's all d~ 
fo ri to convert men and wom en in to idl'ntieal legal hl'ing ... 
having exadl), the same righls and e.\adl~ the sallie re."pOIl­
!>ibi lities at al l timl'" and under all drl·ulll .. ta lll'l's. I n so doi ng, 
the Amendment eillulates Procrus tes, tIll' fab led rohher of 
andent G reet"t' w ho streil'hed or illutil (ltl'd hi ~ \'ictim~ 10 
nwke them t'fJilform to the l en~rth of hh bed. There h more 
than a modicum of lrulh in Ihe a~~erlion of Professor Philip 
Kurland, Profe!>sor of Comtillit ional Law at thl' U niver~ il } of 
Chicago, who asse rts that the Equal Highb Amendment al­
tcmpl~ 10 (;(Jnvert men and women into a ullbex. 

II b the height of foil) to command legis lat ive bod it, .. to 
ignore sex in making laws. This b true bl'(:au~e the (;ontinllll­
tion of life on earth i ~ dl'l>endent upon ~l'X. God gave men the 
(:apadl) to bt'gd children and wonwll the cap'ldl} to hear 
tiWIll. li e also dt'l'wed that a new-born dlild is a mo!>t hdp­
Ic!>s of lI is creature~ and that children requirl' mow} ye:tr .. o f 
nurture and training to make them intelligent be ings c, lpllbl c 
of function ing as adults. 

Every intelligen t ~ocid)' has taken these things inti)CCm­
siderat ion in making its laws. Since the tas k of providing nur­
ture to c hildren ordinarii} falb upon the hou~ewife and 
mother. inte lligent l>ucietil's have imJ}O'>ed upon the IUI\band 
;lnd father the primar} respomi bilit) ror !>uPllorting hi~ wife 
and c hildren. ~I orl'cx'vl'r. the) have dl'l'ret'd that the wom(U1 
w ho devotes her life to hou~ekeepin,l.( and motherhood ~h [lll 
re(;cive .~ome prnvb ioll rrOIll th e e~t:lt e of her hu sband w ht'n 
!>hc becomes h i!> w idow, l3 e.~ides, [Ill women need prot edion 
against ~uch c r iml'~ (I' rape and ,ed u cti o n . If the Equal 
Hight!> Amendmenl i!> t'on~t ru ed as ib most militant advn­
l'ale~ !>a), il illll !>1 be l'On~lrued, i.e" to nullir} (;vcry law mOIl­
ing an} distinl'lion between men and women no matter how 
rea!>onable sueh dhtincli oll ilia) be, wi\'e~, illothe r~, and 
widows will be robbed of these protections, and law~ rclatin,l.( 
to rape and seduct ion and other sexuall'ri me~ will be annul­
led . 

The s trongest advocates fo r the ratificatioll of th e Equal 

n ights Ailll'ildment art' bu!>int'~\ ami profes~ iona l women, 
\\'hilc ~Oille of them can undouhtl'd h dte disl'riminalions 
w h ich thl'} have suffered on aC(;OILut o'f the cu~lom~ of~ode­
Iy, none ofthl'm t'an d ie ail} law whi t·h give~ toa lHI,ine~~ or 
professional llt;lll an}" right which Ihe} do not l'LljO~. Thb is so 
simpl y beeau!>l' bu~iness and profes.'i ioIlHI women t'njo~' 
ever} legal ri,l.(ht which tht, law con fcr~ upon bu,inc~ s and 
professional Inl:.'n. \Vhv arn of th(;m ,hou Id de~ i re to roh thosc 
women who cll'et to bel'O;ne \\ 1\ l" and mother .. and Ullforlll­
nate l} widow, of nel'e~!>ar} Il'!,:,,1 protection, or to mb all 
wOlllen ofprott'<:ti on again~t crime' Ilhit'h l'an onl~ bl' t'Om­
milted b) mt'n h pa~t eomprl'iwLlding. 

The Pn)(:ru,il'an attempl of the Arnl'lldnLcnt h) ,olle the 
problem., whit'h life p resenh 10 mell and \~'OLlll'n h) l'on fer­
ring upon them e.\ad ly the ~allW r'i,l.(ht~ and exad l ~ the ~a1lle 
respon,ibilitil" at ,III tim{'~ and lInd('r all drCILLlhtanl·e~. ir­
rcslx'(;livl' of differing role\ in life, will rai,e mure .. eriou!> 
problern~ Ihan it II ill solIe. ~ I ()reo\(:,r, il allemph to 'oil e b) 
law relati on,hip' Ilhit'h onl) t'an he \oked ,uli,factorill 1)1 
t'oopemlion and reli!,:ion. . , 

3, Recent decisions of the Supreme Court Interpreting 
the Due ProcelS Clause of the fifth Amendment, the Due 
Procass Clause cond Equal Protactlon Clcouse of the four ­
teenth Ame ndment, and other (onltitutional provisions and 
recent federcol and state laws nullifying invidious legal dis­
criminations against women make it manifest that the 
Equal Rights Amendment is totally unnecessary, 

Sinl'c 197 1 thc SU prt'llLt' COllrt oftht, United Statl'~ ha~ 
mude:' atll'i1,t d~hl nl lill g., whkh sholl' thnt tilt' ratil'ka ti on of 
the Equal Hight .. Atllendnll'nt h lotally lInlll·l·l' .... ar) 10 r(;­
move lIn~ It'~a l dhcrirninalion, 10 \1 h ich ~\'omt'n nUl) be'lIh­
jl'ded. Thrt'e of Ih e~e decbiom, name!}. Plli/fips c .. \larlin 
M urie/ta Corpol'lltion, (1971) 400 U,S, 5-12, 27L,Ed.2d 613. 
9 1 S.C!. 496; Frolllil'ro 1,;. Ridw/'{Isoll. (1973)41 1 U.S. 677, 36 
L. Ed.2t!, 583, 93 S.Ct. 176-1; and \\ 'l'illlJcr~{',. (;. \I 'ies('II/dd. 
( 1975) 420 U.S. 636, 43 L.Ed .2d 5 14 , 95 S.Ct. 1225, art' ba_'t,d 
0 11 tht' Dllt, PnH.:(;~~ Clamc of the F ifth AUll'udlllt'nt whit'h 
applies 10 th l, ft,{It' ral governtllt'n l. 

TIll' nlh l'r live ded~ion~. nanlt,I}. Rall c. Hc:t·tI . ( 1971 ) 
404 U.S. 7 1.00 L.Ed , 2d 225, 92 S.Ct. 251; Stllll/{'y t'. IIIi/wis, 
( 1972)405 U.S. 645, 3 1 L.E<i .2d 55 1, 92 S.Ct. 1208; Tuylor (;. 
LOllisiu/w , ( 1975) 419 U.S. 522, 42L.Ed.2d 690, 95 S.Ct. 692; 
Kuhll (;. Shaill. ( 1974)416 U,S. 351, 40 L.Ed.2d 189.94 S.C!. 
1734; and Sill/IIIIII (;. StallIIJli, (1975) -121 U.S.7, 4 3 L.Ed.2d 
688.95 S.C!. 1373. arc bawd OIL th l· Equal i'rotediol1 C lame 
of the Fourkent h Amendmen t w hich applin 10 the ,Iate~. 
T ht' ('a~e of 'r(/y{o/, v. Louis iallfl . al so Te1ie~ in pari 011 the 
S i .~ th Amendment. 

In tllt'sl' l'i!,:ht l'a!>e!>, lilt' SUprl'tlle Court of tilt' Unit('{1 
St<lte~ hold" in \Uh\t,lIll't', thai all) la w, fl·dcr,11 (lr ,t<lte. 
which male .. an} dhlinctinn ~lh,ltt'\er betw el'n thl' legal 
righb and I'espon,ibilitie~ of men and women h IIn l'01l~ titll­
tional lInlt,,, the dbtinl'l ion i, ba,ed upon Tca,onable 
grollnd~ ami h c !t'~igned to prol(;d \~'onLCn ill !>Otllt' role the) 
e ilad ill lift, . 

I reSIJl'ctlilll) ~ubm ilthalthl'\e holding~ afford a lilr bet­
teT wa)' to sati~ f) the wi!>he .. of 'ld\'C)(.:atl'~ or ratificalion of th e 
Equal Il ighh Amt'Il(lmen l, ~I ho\e blulldt'rb u!>, 'lppro,lch 
woul d im'lIlidate any law making (Ill} ll:.'gal dhtitl('lion het­
ween the righ" (Illd respon~ibililie, of men unci wonwn, no 
matter how rCllMIlHlble the dbtineli01l m ighl he, (111<1 1111 mat­
ter how ne(,l'~,ar) the dbtil1dion mighl be to proted WOllll'n 
in I'olc~ which the)' rnay pia) in life. 

\Vh en il dl'ddes the mt"l1ling of the Amend nwnt tht, 
Slipreme Comt will look to 11ll' legblatil'l' hhtor~ of the 
Amend menl for the purpO~l' o f 't~certll i nillg ih Ilu:,anin!,:. The 
[egislatil'l' hi!>lorr will he dl'lermilll'd in large me,hurt' b} tht, 
action of thl' ad\'()(.'ale!> of Ihe Amendment in till' St'll,ltl' who 
rejected til } ;Illll'ndmenb No. 1065. 1066, 1067, 1068. 1069. 
1070, lmd 1071. B) Ihe~e amend ments I propo~ed that the 
Arnendment ~ h ould not be l'on~trued 10 inl'al idute l aw~ 
w hk h exem pt women from l'otlll)tll~or)' m ilitary service; luws 



which exempt women from service in (;ombat \lnit~ of the 
armed foH.:c~ in time of war; laws which extend legnl protCl~ 
lions or legal e.\cmptions to women, 1aw~ which extend legal 
pr()tl'di()n~ or legal e.\empti()n~ to wi\'e~, lIlolhcn, and 
widows; laws which impose upon t;\thcrs responsibility for 
the support of their children; taws which secure privH~Y 10 
men or women, or boys or girls; and laws which maKe 
plIllhh:lble as (Times sexual offenses. 

Tht' advocates of the Amendment persuaded 
politicalh,minded Senators to defeat c,l(,:h of these Amend­
ments HI;<I to theTcby manifest the legis lative intent thai 
IInder the Amendment women will bt, compelled to render 
compulsory military service; to serve in combat IIllits of the 
armt:d /Of(x'~ in times of war; that women in general shall not 
enjoy any legal protedion~ or exemptions now granted to 
them; that wives, mothers, and widows sh,lll not enjoy any 
legal protedions or exemptions now granted to them; that 
rather~ ~hall be freed from prinmrx responsibility for the sill'· 
port of the ir children; that men and women and hoys and gir s 
shall not enjoy the privaey now secured to them by [nw; ,wd 
that sexual ofTenses shall not be punishable as c rimes, 

Furtllt'rrllore, advo<-'ates of the Amendment persuaded 
politically-minded Senators to rejed the fol lowing sub"titute 
whidl I fi lTered for _tlw ..Amendment; .: .. : . .l.''''':citlu:.t: the Unitcrl 
States nor any State shall make any legnl dist illetion bdween 
the righb and responsibilitie~ of male ,md female per~ons 1111-

less sueh distinction b based on physiologkal or fund ion,d 
dilfen'llees between them," 

\Vhat hHs been s, li d ill respect to recent deci.si(lns of the 
Ullilt'd States Suprellle Court applies with like fo rce to the 
bws now nppenring in the statute books of the n,ltion and th<-· 
stateS. The~, too, mah' it evident that the Equal Hights 
Amendment b wllOll~ unnen'ssar~' . 

All ads of Congres ... arc sd 1(lrth in the United Statcs 
Code Annotated, The Code is replete with ads of Congress 
prohibiting discrimination on the bash of sex. One docs not 
have to cnmlak' mc and rcad all the relevant sections of the 
Code to verify Ill> oh.~el'vation. I l l' may vt.'rif> it hy glancing 
at the rcfer<-,!)t'es to sect iom of the Code whidl are listed 
under thc word "Sex" on pag<-'s 304 and 305 ofth<-' \,ollime of 
thc United States Code Annotated dcsi/o:n,lted a~ "Genera[ 
I rHk,.\ S to T', and on pageS 92 and 93 of the ctrllllilativl..' an­
nual p(x·kd part designed for \I~e with that volume in 1976. 

Heeent Hel., o f Congress, I'e<-'<-'nt e.\Cl'utive orders of th e 
Presi(k'nt, and recent regu lat ions of F edera[ departlllents and 
ageneies prohibit discrimination on the ground of sex iu edu­
cation, eillplo> Illent, finnneing, housing, Jlubli<-- aeeomtnoda­
tions, and all other Fedenll ilctivitics_ ~ I oreovcr. these same 
acts, orders and regulations forbid states and their subdivi­
sions and all prh'ate persons to discriminate on the basis or 
se.l. in an\ ad ivih' of anv n;ltllre whit::h is financed in whole or 
in part h;' Feden~l fUIIlI's. Since so many activit il's in Ameri<--a 
are financed in whole or in part hy Ft.,denl l funds, these acts, 
orders, and a'gulation., make invidious diserinlinati(ln~ 
against women illegal ill virtu;lll} ;Ill ;lre,]s of Ameri<--;ln life. 

Time and sp,lce do not permit me to analyze in detail 
the~e various acts, orders, alld regulations. Inasmuch, how­
eVer. as advo('ale~ of the Equal Highb AmetHlment eomplain 
loudl~' of diserilllination agaimt women in pulilic and private 
employment. I will note that SN,t ions 3302 and 7151 of Title 
5 of the United Stales Code. Sed ioll 2000e of Titk' 42 of the 
United States Code, and E.\ecutive Ordel".~ [1498 and 11521 
forbid discrimination on the basis of se.\ ill federal employ­
m<-'nt, and the Fair Labor Standards Ad of 1938, the Equal 
Pay Act of 1963, and T itle VI I of the C ivil Rights Ad of [96-1 
outlaw diserimination on the ground of sex in respect to the 
employees and the employments covered by the Ads. 

The Fair Labor Standards Ad and the Equal Pay Act 
apply to any individual emp loyee w ho is engaged in i.n­
terstate comllleree or the production or goods lor interstate 
commeree, and Title VI I of the Civil Bights Aet covers any 
employer who e!nploys as tHany as fifteen persons in any in­
dustry which afleds interstate commerce. 

The breadth of the prohibition ;lg,l imt discrimination on 
the basis of sex is indiealed by Seetion 703 of Title VI I ofth <-' 
Civil Hights Ad of 1964 (42 U.S.c. 20UOe-2), which 1ll;lkes it 
i[legal fo r :lny employer subjed to the Ad "to 1;li! or refuse to 
hire or to discharge any individual or otherwi"e to disnimi­
nate again~t any individu,al w ith re~pt.'d to h is eon!pensa.tiOl~. 
or terms or conditions 01 employment because 01 SUdl lmli­
vidual's se.\," 

ItHl~ nlllch as interstate <-1Hnmeree is now eon~lrlled to <-'tH­
brace virtuHlIv a[1 eeonolll ie activities in America, these Con­
stitut ion;ll Ac-ts may now be invoked b> women in virtllall~ 
all areas of our land to prevent or red ress dheriminat ion 
ag;linst them by privnte employers, 

TI1<-, Shlte.~ have enaded multitudes of laws to huttress 
the Fedend laws, orders, :It](1 regul;ltions outlawill/o: disnimi­
nation on the bas is of sex. I believe that virtua]]\' a[lthe states 
have repealed their fO I'111er laws dbcrimin~lting against 
women in major respeetS. I cannot alTinn w ith tln:l[it~, llI'w­
cve r, that all the in~ignifieant laws of all the ~"ltl'S di,­
criminating agH inst WOlnen in some minor rc.,peet~ ha\c 
been espullgcd hom their statutc boob. I am nt'\'erthelt"s 
satisfied that the [egis laturcs of the several siMes where such 
insignific;lnt laws may sti ll rell1nin willl()]·thwith repeal them 
if they are ea[led to their attention. 

I do aAhul, howcver, with ab.\oluie <-'OllViction that using 
the blunderb uss Equal H ight~ Amendmcnt to nullif'l ,111\ 

such remaining laws would he eVen more fool ish- tha;) 
esploding an atomic bomb to eradicate a few mice. 

4. If it is rCilified, the Equal Rights Amendme nt will 
transfer from the StCites to the FederCiI Government va st 
governm e ntCiI powers which have been re served to the 
StCites throughaut our history. By so doing, the Amendment 
will substantially thwort the purpose of the Constitution to 
create " an indestructible union compo5ed of inde structible 
Stotes" Clnd reduce the State s in lorge meosure to powerless 
:zeroes on the nation's mop, 

\Vhen the Founding Father.\ drafted Hnd r, ltificd tht' 
Constit lltion, they divided governmental powers between 
the Federal Government ;ind the States, delegating to t lk ' 
Federal GOVernment the powers neeessar> to <-'nable it to op­
erate as a nat ional government for all th<-' Stak'~ and re~erving 
to the States all other governmental powers. 

As Chief J ustice Chase remarked in T('xl/$ li. While 
(1869),7 Wall. (74 U,S.) 700,19 L. Ed. 2Z7, 237, the Founditl/o: 
Fathers did th i., to create "'an indestruct ih[e union emnposed 
of indestrUdible States." 

T he Founding Fathers divided governmental powel".\ bt,­
tween the Federa[ Governme nt and the State~ in ttl<-' ';I,hion 
stated above heeallselhe~' w\:'re \v"be and practTcal mell who 
eomprehcnded some ctemal truths respedinf,: men and /o:0V­
ertllllcnt. 

Like T homas I lo[lbs, they knew that "f1-eedoul is politi­
eal power div ided into small fragments"; li ke George 
Washington, the~' knew thut public olndah lovt., power and 
1Ire prone to abuse it; like James ~ I adis()n, they knew that the 
eOlK'entnltion of powt: r b the essence of' hrann\' ;lIld like 
\"oodro\\' \Vil.,on, thcy knew that the "<-:once;liration of 
pow<-'r is what ,,[ways prt::eedes the destrudiotl of hutllan 
liberties." 

For these r<-'asons, the Founding F'ath<-'!'s eOlnprehended 
that the powers of government should be dilfll,ed among dif. 
fe rent repositories, that " Ioeal processes of law are an es.'en­
lia[ part of an}' governme nt eonduded by the peopk,", and 
that "no nation;ll government -- can be as do.~elr in tOllch 
with those who are governed as can the local authorities in 
the several state~ ami their sllbdivision~."' Butf! t;. Ifli,w;s 
(1948),333 U.S. 640, 92 L. Ed. 342, 68 S. Ct. 40. 

The chief govemmental power reserved to the States 1)\ 
the Con~titution has been the power to make the laws gov-­
erning the rights ;1Ilt! responsibilities of the men and womell 
liv ing within thei r resped ive borders. 



By virtue of this reserved power, the SI,llcs have made through­
out our histury the bws regulating marriage, the sU I>!>ort of the fam i­
ly, Ihe property rights of married IleOI)]e, Ihe care and custody of 
childre n, divurce, alimony, and the myriad other a~pccts of relation­
ships between men and women. As a conSC(I"cnce. each State has 
been able to con form its laws relat ing to Ihese matters to the (.'Onvk~ 
lions orlhe people residing in its borders and to ignore the d iffering 
views entertained by people living in dhtanl S late', 

Mowovcr, the power to intcrpreliuws of this naturelms resided 
in the 'Iatc cou rts whose mlings concerning them have been exempt 
from reversal by the Supreme Court of the United Slates except in 
those <:ornpamlivcly rare instanee~ where _,ueh l aw~ den> individuals 
the e(lnal protect ion of the laws or deprive them of due I)fO(:ess of 
law in violat iol> of the Fourteenth Amendment, 

While its advocates mar not so intelld, all of these things will be 
dmstica ll r (·hange(l if th e E(llml Rights Ame ndment sh ould he 
mtified. Thi s is true because the E(IUal Rights Amen(lment will con­
vert the States from sovere ign authorities in the constitu tional field 
now assigned to them into rather meaningless zeroes on the nation's 
map. 

Let us look at the Equal Righ" Amendment: 
Section I provides that "equali tr of rights under the law shall 

not be dcnied or :lbridged by the United State~ or by any state on 
a('Count of se~." 

Set'lion 2 spedfies that "the Congress shall have the power to 
enforce, b y appropriate legislation, the provi~ions" of Section I. 

Section I will ve~t in the Supreme Conrt of the United St'lte~ 
('oml)lete and (:onclusive power to determine the val idit> of ever} 
law, federal or state, having any bearing on the legal rights and re­
~ponsibilities of men and women. At the pre~ent time the Supreme 
Court bench is occupied by some }ustke~ who :tTe judicial :ldivhts, 
i.e., judges who are bent on ('(In-truing the Constitution of the Un­
ited States to mean what it would have said if they rather than the 
Founding Fathers had writtel> it. 

As one who venemtes govem ment by laws, and abhors govern" 
ment by men, I am unwilling to vest in judicial activ ists the vastly 
t'xpanded and multiplied judicial I)ower whkh till' EI]IHll Hights 
Amendment would confe r on the Supreme Court "f the United 
States. 

If it ~ho\Jld be ratified, the Equal Ilighb Amendment would 
make more understandable the somewhat apocryphal story about the 
mh~ionar) who died ~md went to heaven after laboring all his life in 
the Lord'~ vineyard. Upon h is arrival al the 11eari)' gates, he was 
warml} gret'\ed by Saint Peter who asked him ifhe wished to do any 
I)articuhlf thing. TIlt' missionary a(lvised Saint Peter that he wanted 
to interview Cod. Saint Peter said, " It wouldn't he advisahle for you 
to do that now, God is rather d isconsolate at this time. He is dissatis­
fled with his limited power as thl' Almighty, and longs for the unli ­
mited jurisdiction of the Supreme Court justice:' 

If ratifled, the Sel'(lnd Section of the Equal Rights Amendment 
will p lay havoc with the legislative powers offilty States. This is so 
because this section will transfer from the legislatures of all the 
States to the Congress the ultimate power to pass binding laws reg­
ulating the rights and responsibilities of men and women. 

After ratifleation, a State Legislature will be able to IlaSS laws of 
this nature only hr the forbearance of Congress, which can stel) in at 
any time and pas,. congressional acts nu llifying and 511pplanting any 
and a ll State laws undertaking to regulate the rights and respon­
sibil ities of men and women. 

Anyone who dou bts the soundness of this assertion ought to 
read the decis ion of the United States Supreme Court in Katzenbach 
u. Morgan (1966),384 U.S. 64 1, 16 L.Ed.2d 828, 86 S.C!. 1717. 

Indeed. the decision in the Kat:wnbach Case is even more dras­
tic than my assertion, In it, the Supreme Cou rt held that under Sec­
tion 5 of the Fourteenth Amendment, which states that "Congress 
shall have power to enforce, by appropriate legislat ion, the provi­
sions" o f Section I of the Fourteenth Ame ndment speci fying, among 
othe r things, that no state shall "deny to any person withi n its ju ris­
diction the equal protection of the laws:· Congress has the power to 
nullify a sta te law, which the s tate is empowered to e nact by three 
p rovis ions of the Constitution and which is in complete hannony 
with the equal protection clause, and substitute for it a Federal law 
which Congress is fo rb idden to enact by the same three provisions of 
Ihe Constitution. 

Anyone who doubts the validity of my assertion that the Second 
Section of the Equal Rights Amendment wi ll transfe r from the States 
to Congress the ultimate power to pass binding laws regulating the 
rights and responsibil ities of men and women throughout the United 
States ought to also read and ponder the foll owing dedsions of the 
Supreme Court: 

Jane, v. Alfred 1I. Mayer Co., (1968) 392 U.S. 409, 20 L.Ed .2d 
1189,88 S.Ct. 2 186. 

Sul/iva'l u. Little Hu nting Park , (1969) 396 U.S. 229. 24 L.Ed.2d 
386, 90 S.C!. 400, 

Til/ma" v. Wheat on-Ha ven Recreatiofl ASSOciation, (1973) 410 
U.S. 431, 35 L.Ed.2d 403, 93 S.C!. 1090. 

JoJm son v. Railway Express, (1975) 421 U.S. 454, 44 L.Ed .2d 295, 
95 S.C\. 1716. 

Runyon v .. \fcCrury, (l976l- U.S~, 49 L.Ed.2d 415, 96 S.C\. 
McDonald v Sarita Fe Translwrtllfi(Jn C(J., (l976l-U.S_~. 49 

L.Ed.2d 493, 96 S,C!. 2574. 
All of these decisions have been handed down since january I. 

1968. They apply a drastically new interpretation to the Second Se(~ 
tion of the Thirteenth Amendment. which is couched in the same 
words as the Sel'ond Sed ion of the Equal Rights Amendment {ul(1 
which s tates that "Congress shall have power to enforce, by approp­
riate legis lation, the provisions" of the First Sedion of the Thir­
teenth Amendment outlawing slavery and involuntary servitude. 

If they are to be beneficial to societ}', l'Onstitutions and laws 
must he based on the realities of life and not on false pretences con­
cerni ng them. 

These art' two of the inescapable realities of life: First, God and 
their own choices d~ree that multitudes of women arc to be wives 
and mothers, and second. wives and muthers re(luire for their 
reasonable protection laws which differ in some ways from those 
which can be rightly al)plied to other women and all men. 

The Equal Rights Amendment is based on the false pretence 
that the second of these inescallable realities does not exist. As a 
comeque nce, the Amendment imperils the welfare of wives and 
mothers and their childre ll and the highest interests of society itself. 
This is t l11e notwithstanding the beguiling and camouflagi ng name 
its advocates bestow upon the Amendment. 

5 , Conclusion 
The notion that all the problems which confront human beings 

can be solved in a satisfactory manner by passing a new law or adopt­
ing a new constitutional amendment obsesses many Americans and 
impairs the soundness of their thinki ng. 

This is esp~ially tnle in respect to many of the aspects of the 
relationship of men and women. Since God intended them to l'Om­
plemt;:nl each other in everything essential to the l'Ont inuation of 
human life on this earth, their relat ionships in this respect should be 
left in large measure to mutual understanditlg and coopemtion and 
religion rather than to a code of rigid laws. 

After the E(IUal Rights Amendment is ratified, if that event 0c­
curs, a][ the problems which life presents to women wilt remain. 

The onl }' difference will be that the Amendment would render 
their solu ti on more difficu lt because it wou ld put all legisl<llive 
bodies in America in a straight jacket and forbid them to enad any 
laws relating to men and women except laws whi ch operate upon 
them in exad ly the same manner. Since God and their own choices 
decree that millions of women perform roles in life which men can­
not perform, laws which ignore this reality are absurd , ,md con­
sequently the Equal Rights Amendment is incompatible wilh the 
hi ghes t interes ts of socie ty. 

This s tatemeQt explains why I believe the Equal Rights 
Amendment to be ill advised and dangerous, and why I believe that 
the members of the North Carolina General' Assembly would do a 
gross (Iis~ervice to their country and their State if they shou ld ,·ote to 
ratify it. 

My beliefs are based solely upon my study of the Amendment 
and its drastic implications. 

fl.l y statement is wholly free o f polit ical considerations. I make it 
simplr because I love the people of North Carolina, and do not wish 
to see them robbed by the Equal Rights Amendment of their birth­
right to dwell in an indestructible union composed of indestructible 
states. 

In closing I pray that the North Carolina General Assemblr will 
not aid in the effort to sell the birthright of North Carol inians for a 
sorry and dangerous mess of polit ical pottage. 

This j anuary 24, 1977. 

Th. North Carolina Oeneral Assembly h.ed.d 
Senator frvln'. advice and deleated EllA on March r, 
1977. 
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