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VOL. 10, NO. 5, SECTION 2 BOX 618, ALTON, ILLINOIS62002 DECEMBER. 1976 

Will ERA Force All Private Schools Coed? 
Since th e u.s. Supreme Court d ecision of Runyon 

v. McCrary on J une 25, 1976. it must be assumed th at 
ratification o f th e Equa l Righ ts Am e ndment would 
probabl y mean that all pri vate schools (e le me ntary, 
secondary, and college) would become subject to a 
constitutiona l ma ndate p rohibi t ing "sex d iscrimina­
tion," and they would the re fore be forced to go coed , 
whe th e r they want to or not. 

Prior to thi s decision, it was generall y assume d 
th a i ERA wou ld e nforce its coed mandate onl y o n 
schools and colleges that receive some publi c money. 
This assum pti on is no longer valid because Runyon o. 
McCrary he ld that wholl y p ri vate schools are fo rbid­
de n to discrimina te on th e bas is of race. 

The re are hund re ds o f pri vate e le me ntary and sec­
ondary sc hools that ad mit onl y girls or onl y boys. Many 
of th e m are a mong the best sc hoo ls in the country. 
Many have buil t up an e nviable re putation over gene r­
ati ons. The fact th at thousands o f spl e ndid stude nts are 
graduate d from th e m every year is proof that these 
schools fill a need in our society and produce good re­
sults -- in spite of th e fact (or maybc becau se of th e fact) 
that tJtey di scriminate on the basis o f sex. G irls ' schools 
disc riminate against boys; boys ' schools d iscrimi nate 
against g irls. 

Runyo n v. McC ra ry was a ca se invo lving two 
e le me ntary sc hools in Virg ini a whic h weJ;e c harge d 
w ith discri minati ng on the bas is of race. The schools 
were w ho lly p rivate. They received no public mon ey 
of any kind . Appare ntly they did not even e njoy tax­
exemp t stahl s. Bu t the Supreme Court in a 7-t0-2 deci­
sion he ld that they are forbidde n to d iscri minate on the 
basis of race and tJlat they must admit b lacks. 

The Supreme Court decisi on was based on a law 
(42 U.S.C. # 1981) that was e nacted in 1870. The t itle o f 
thi s section of th e law is "Equal ri ghts und er th e law." 
As Justice White states in h is d issent. it is comple te ly 
clear tha t both th e language and th e legislative his tory 
of thi s law prove th at it was inte nded and designe d to 
abolish race discrimination " under the law" only. It 
was NOT inte nded to cover private re la tionsh ips. 

But the majo ri ty of the Supre me Court stre tc hed 
th e law to include the pri vate acts o f wholl y private 
schools. For more than a hundred years. no one e lse 
had ever de tecte d that meanin g in the 1870 law. 

The Supre me Court rule d in Runyon v. McCrary 
that th e mandate against race discrimi nation is so im­
portant that it prohibits even private acts of discrim ina­
tion. a nd it takes priori ty over--

• th e First Ame ndme nt freedom of associati on, 
* the FiftJl Amendment right of due process. 
* the constitut ional ri ght of lJrivacy. and 
• the right of parents to select private schools. 

Practi call y every pro-ERA law yer states -- e ve n 
boasts! -- th at E RA w ill impose a nationa l sta ndard 
whi ch w ill appl y the same strict standard to sex as we 
now app ly to race, (In legal jargon, thi s is called ma king 
sex a "su spect" or im permissible classification. j ust 
like race.) The agitating women's lib lawyers (in NOW. 
ACLU. EEOC. and H E W) are a ll fo llowing th e exact 
same patte rn of bureaucratic regu lati on and court liti­
gation as tJle "civil rights" lawyers have done. 

The surest way to p redict what the ultimate effect 
of ERA w ill be is to as k yourself th e question ; " Are we 
pe rmi tted to make thi s differe nce or separation based 
on race?" If your answer is " no", then -- if ERA is 
ratifie d -- you wi ll not be pe rmitted to make the same 
differe nce or sepamtion based on sex. If ERA applies 
the Runyon v. McCrary rule to sex. no private school 
will be pe nnitte d to bar any pupil on the basis of sex; 
a ll pri vate schoo ls will be compe lled to go coed -­
probabl y WitJl "affirmative action" orde red by H EW. 

Although ERA purports to apply on ly to actions 
"unde r th e law" (i. e., act ions tou ched by government), 
th e Supre me Court cou ld e asil y stre tch ERA to cover 
p ri vate re lationsh ips such as pri vate schools. u nder th e 
rule of Runyo" v. McCrary. It would be mu ch e asie r to 
find a nationa l mandate against di scrimination in ERA 
-- a constihlt iona l ame ndme nt -- because the U.S. Con­
stitution is " the supre me law of the land." (Articl e VI) 

E ven th e d isse nte rs in Runyon v. McCranJ con­
cede d (in the ir footnote 2) that Congress has the I }OWer 
to ban race d iscrimination in private sc hoo ls (under 
Section 2 of th e 13th Amendment). The ir disse nt was 
based on the fac t that Congress has not yet chosen to 
exe rcise th at power. The re fo re. Secti o n 2 o f ERA 
would sure ly give Congress the power to ban sex d is­
c rimina ti on in who ll y p ri vate school s. The militant 
wome n 's libbers and HEW wou ld certai n ly agitate to 
achi eve thi s result since they have even tri ed to ban as 
" sex di scrim inatory" such schoo l social functions as 
Mothe r-Daughte r and Fathe r-Son eve nts. 

If you want to prese rve your right to attend or to 
send your chil d to a n all-girls' or an all-boys ' school , 
urge your State Leg islators to defeat ERA! If it is 
ra t ifie d , th e d ecis ion-maki ng power will be in th e 
hands of th e Fede ral Gove rnme nt, H EW, and th e U.S. 
Sup re me Court, and your wishes w ill be irre levant! 



Runyon v. McCrary 
u,s. Supreme COllrt.June 25, 1976 

Mr. Justin! Stewart delivered the opinion of the Court. 
The principal issue presented by these consolid,llcd cases is 

whether a fedeml law, namely 42 USC II 1981, prohibits private 
schools from excluding qualified children solely because they ;Ire 
Negroes. 

I 
The respondents in No. 75-62, ~ I icll."lel '\lcCmry and Colin Gon­

zales, are Negro children. By their parents, they filed a cI;lS.~ action 
agains t the !)clilionc rs in No. 75-62, Bussell and Katherync Bunyan, 
who are the proprietors of Bobbe's Priv,llc School in Arlington, V". 
The ir complaint alleged that they had been prevented from attend­
ing the school because of the petitioners' policy of denying 'Idmis­
sian to Negroes, in violation of 42 USC '* 1981. They sought 
declamtory and injunctive relief and damages. On the s,une day 
Colin GonZl.lles, the respondent in No. 75-66, filed a s imilar com­
plaint by his p"rents against the petitioner in No. 75-66, Fairfax­
Brewster School, Inc., locate{1 in F<lirfax COllnty, V;t. The petitioncr 
in No. 75-278, the Southern Independent School Association, sought 
and was gr;lIlted pemlission to intervene <IS a party defendant in the 
suit ag<linst the Hunyons. T hat organi7~ltion is a nonprofit association 
composed of six state private school associations, and represents 395 
private schools. It is st ipulated that many of these schools deny ad ­
mission to Negroes. 

The suits were consolidate{l for trial. The findings of the District 
Court, which were left undisturbed by the Court of Appeals, were as 
follows. Bobbe's School opened in 1958 and grew from;1Il initial en­
rollment of five s tudents to 200 in 1972. A day camp was begun in 
1967 and has avemged 100 children pcr re'\r. The Fairfax-Brewster 
School commenced opemtions in 1955 and opene d a summer day 
camp in 1956. A total of 223 shldents were enrolled at the school 
during the 1972- 1973 academic ~'car, and 236 attended the (lay cllmp 
in the slimmer of 1972. Neither school has ever <lccellted a Negro 
chlld for any of its progmms. 

In res rl()nse to a m,liled brochure addressed "rcsident" and;1Il 
advertisement in the "Yellow Pages" of the telephone directory, Mr. 
and Mrs. Gonzales telephoned and then visi ted the Fairfax-Brewster 
School in ~Iay 1969. After the visit, they submitted an <lpplication for 
Colin's admission to the day camp. The .'>C hool reSJXlnded with a 
form letter, which stated th<lt the school was "unable to accommo­
date [Colin's) application." '\Ir. Gonzales telephoned the school. 
Fairfax-Brewster's Chairman of the Board explained that the reason 
fo r Colin's rej<..'Ction was that the School was not integmted. Mr. Gon-
7 .. ales then te lephoned Bobbe's School, from which the f,nnily had 
also received in the mail a brochure addressed to ··resident."· I n re­
sJXlnse to a question concerning th,lt school's Mlmissions policies, he 
was told that only members of the Callcasian race were accepted. In 
August 1972, Mrs. McCrary telephoned Bobbe's School in response 
to an advertisement in the telephone book. She inquired about nur­
sery school faci lities for her son, Mic hael. She also asked if the 
School was integmted. The a nswer was no. 

UJXln these facts, the District Court found that the Fai rfax· 
Brewster School ha{l rejected Col in Gonzales' application on ,\L'Count 
of his race and that Bobbe's School had denied both children admis­
sion on racial grounds. The Court held that 42 USC /I- 1981 makes 
illegal the schools' mciaJly discriminatory admissions policies. It 
therefore enjoined F"<lirfax-Brewster and Boblle's School and the 
member sc hools of the Southern irl{lependent School Association 
from discriminating against applicants for admiss ion on the b;ls is of 
race, The Court awarded compensatory relief to Mr. ,Ind Mrs. 
~lcCrary, Michael McCrary, and Colin Gonzales. 

The C()lJrt of Appeals for the Fourth Circuit, si tting en banc, af· 
firmed the District Court's gmnt of e{lu itlb le and compensatory re­
lief. McC rllry v. RUfiyon, 515 F2d 1082 (1975). Factu<lJl y, the 
Court held that there was sufficient evidence to support the trial 
court's finding that the two schools had (liscriminated mciaHy against 
the children. On the basic issue of law, the Court agreed that 42 USC 
"# 1981 is a "limitation upon private {Iiscrimiriation, and its enforce· 
ment in the context of this case is not a depriv,ltion of ,my right of free 
(.ssociation or of privacy of the defendants, of the intervenor, or their 
pupils or p<lt rons." Id. , at 1086. The relationship the parents had 
sought to e nter into w ith the school s was in the Court's view undeni­
ably contractual in nature, withi n the meaning of (I 1981, and the 
Court rejL'Cted the schools' claim that "# 1981 confers no right ofac­
tion unless the eontr-.lctua l reLitionship denied to Negroes is availa­
ble to all whites. Id. , at 1087. Fi nall y, the appelblte court rejected the 
schools' contention III<.t their mcia lly d iscriminatory policies <Ire Ilro­
tected by any constitutional right of privacy. "When a school holds 
itself open to the public ... or even to those applicants meeting es­
t,lb lished qual ificat ions, there is no perceived privacy of the sort IImt 
has been given constitutional protection."' Id., at 1088. 

We gmnted the petitions for certiomri flied by the Fairfax· 
Brcwster School No. 75-66, Bobbe's School. No. 75-62. ,md the 
Southern Independent School Association, No. 75-278, to consider 
whether 42 USC #- 1981 prevents private schools from d iscriminat­
ing raci,dly among applicants. --- U.S. ---. 46 L Ed 2<1 276. 

II 
It is worth noting ,It the outset some of the questions that these 

l"l"eS {Io not present. The~' do not present any (IUestion of the right of 
a private social organi7 .. ation to limit its membcrshi l) on nlcial or any 
other grounds. They do not p resent any (Iuestion of the righ t of a 
priv<lte school to limit its student body to ooys, to gi rl s. or to adhe­
rents of H 1)"rticu !;lr religioUS faith, sirK'''' 42 USC # 1981 is in no w,ly 
addressed to such categories of selectivity. TIleY do not even present 
the application of #- 1981 to private sectarian schools that pmctice 
mdlll exclusion Oil religious grounds. Rather, these cases present 
only two basic questions: whether II 1981 prohibits private, com­
merdally opemted, nonsectarian schools from denying ndmis~ion to 
prospective students because they are Negroes, and. if '0, whether 
that federal h,w is constitutional as so al)plied. 

A. Applicability of # 1981 
It is now well est .. blishe{l th,lt #1 of the Civil Hights Act of 1866, 

14 Stat 27, 42 USC "# 1981 (I970), prohibits mci,II discrimination in 
the making and enforcements of private contracts. See JO/IfISOIi v. 
Hui/way Express A gency, Ili c. 421 U.S. 454, 459460; Tillman v, 
II'/"t£//oll-I/l/Vell Recreation AsslI. 410 U.S. 43J, 439-440, Cj }cmes v. 
Alfred H. Mayer Co. 392 U.S. 409, 441443. n. 78. 

InJo,ws the Court held that the portion of II 1 of the Civil Hights 
Act of 1866 presently codi fi ed ;\s 42 USC "#1982 prohihits IlTivate 
mcial discrimination in the sale or rental of real or personal property. 
Belying on tIre legislative hi story of #- 1, from which both 111981 and 
"# 1982 derive. the Court concludc{l th"t Congress intended to pro­
hibit "all mci,ll discrimin,l tion, private ;lnd Imblic, in the sale ... of 
property:' 392 U.S. at 437, and that this proh ibition was within Con~ 
gress' l)Ower un{ler /1-2 of the Thirtecllth Amen{lment "".ltionally to 
determine what are the badges and the incidents of slavery, and. 
to tmnsh.te that determination into effective legislation." Id., at 44(}.. 
441 

. As the Court indicated injoucs, 392 US, at 441-443, n 78, that 
holding necessaril)' implied that the JXlrtion of # I of the 1866 Act 
present l ~' codified as 42 USC #- 1981 likewisc reaches purely private 
acts of racial disc rimination. The stah.tory holding injones was that 
the ·'[1866 J Act was designed to do just what its terms suggest: to 
prohibit all mcial discrimination, whether or not under color of law, 
with respect to the rights enumerated therein-inclu<ling the right to 
IHlrchase or lease property." 392 US, at 436. One of the ··rights 
enumerated'" in II I is "the sallie right ... to make 'Illd e nforce con­
tmcts ... <I S is enjored hy white citizens. . . ."' 14 Stat 27. Just as in 
jUlles a Negro's II 1 right to pu rc hase property on c{lual terms with 
whites was violated when a IlTivate person refused to sell to the 
prospective purchaser solely bec<luse he was a Negro, so also a Neg­
ro's #- I right to "make and enfOfl"t! contn.cts" is vio lated if a private 
offeror refuses to extend to a Negro, solel~' heeau .'Ie he is a Negro, the 
same opportunity to enter into contmcts HS he extends to white of­
fcrees. 

The applicability of the holding in jOlles to /I- 1981 was con­
firmed by this Court's decisions in Til/m(/rl v. Wileatou·l/o verl Re­
c rell/ion Assn., $UI,r(J , ,mdjollll$oll o. R(li/w(IY EXl'rc$s Agcllcy. fu c .. 
supra. [n Til/mou the petitioners urged that a I)rivate swimmi ng club 
had violated 42 USC "#11 1981, 1982 , and 2000aet se{I., b)'enforcing a 
guest policy that discriminated ag'linst Negroes. The Court noted 
that·· [t 'Ie operatiVe language of both "# 1981 and "# 1982 is tr;lceab le 
to the Act of April 9, 1866, c 31, II 1, 14 Stat 27." 410 U.S., <It 439. 
n eferring to its earlier rejection of the res l)Ondents' contention th"t 
WheMon-Haven was exempt fro m II 1982 under t he private club 
e~ception 01 the Civil Bights Act of 1964, the Court concluded that 
.. p ~I light of the historic,11 interrebtionship between /I- 1981 and "# 
1982 [there is ) no reason to constnle these sections differently when 
applied. on these facts. to the claim of Wheaton-Haven that it is :, 
private club." Id. , at 440. Accordingly the Court remanded the l"HSe 
to the District Court for further proceed ings '"free of the misconcep­
tion th,lt WheHton-llaven is exempt from /1-/1- 1981, 1982, and 2000a."· 
Ibid. Injollllsou v. RllilwllY Express Ageucy, Iflc., StJI.nl, the Court 
noted that # 1981 ··relates primarily to racial d iscrimi nation in the 
making and enforcement of contracts:' 42 1 U.s" at 459, and held 
unequivocally "th,lt "# 1981 affords a fede r;.l remedy .. g;Liust d is· 
c ri mination in private employment on the basis ofmce.·· Id., at 459-
460. 

It is app,lTent that the racial exclusion pm"cticed by the Fairfax· 
Brewster School and Bobbe's Private School mnou nts to a classic vio· 
lation of II 1981. The p'lTents of Colin Gonzales and Mic hael 
McCrary sought to enter into contnlclual re!ationshil)S with Bobbe's 
Private School for educational services. Colin Gonzales' parents 
sought to enter into a similar relationship with the Fairfax-Brewster 



School. Under those contr:tctua! relationships, the schools woul,1 
have received payments for services rendered, and the prospective 
students would have received inslmction in return for those p'lr­
menls. The educational SClViccs of Bohbe's Private School ,md the 
r;lir£I)(-Brcwstcr School were advertised and oITered to members of 
the genem[ public. But neither school oflered services on an equal 
basis to white and non-while students. As the Court of Appeals hell!. 
"thcTe is ample evidence in the record to support the trial judge's 
[.etual determinations ... [that] Colin [Conz,\les] ,Iod 1-.lich,\cl 
~leCmry I were denic.1 ,l(]mission to the schools because of their 
race." The Court of Appeals' conclusion th,,! II 1981 was thereby 
violated follows inexorably from the language of that statute, as con­
strued injoues, Til/IU(U!, andJohusou. 

The petitioning schools and school association argue principall~' 
that 111981 (Iocs not reach private acts of racial discrimination. That 
view is wholly inconsistent with Joues' inte'l)rctation of the legisla­
tive history of II 1 of the Civil Bights Act of 1866, an interpretation 
that was reaffirmed in Sul/ioan Q. Uttle lIuntilll( Park./uc. 396 U.S. 
229, nnd ,lg,lin in 1'i/lm(ol Q. Wllellfou-IIt!(;en Recreatioll Assn., 
Sll/Ira. And this cons istent inteTllTetation of the law necessarily 
requires the cOllclusion that II 1981, like II 1982, reaches I)rivate 
conduct. Sec Tillml/ll o. Whe(llolI-/frwen Recreation Auu., 410 U.S. 
at 439-440,jollllson v. Raillcay Express Agency, luc. 421 U.S., at 
459-460. 

It is noteworthy that Congress in enacting the Equal Employ­
ment Opportunity Act of 1972.86 Statl03, as amended. 42 USC 1111 
2000e et seq. (1970 cd Supp IV), specific,llly considcred and rejected 
an amerHlment thut would h,tve repealed the Civil !lights Act of 
1866, as interpreted by this Court injOlI<:8, insofar as it affords private 
sector employees a right of action based on mci>ll discrimination in 
employment. See Johnsou o. R(lilway Ex/)re88 A",elley, Inc., 421 
U.S., at 459. There could hardly he a clearer indication of congres­
sional agreement with the view that 111981 docs re,lch private acts of 
racial discrimination. Cj. flood v. Kuhn, 407 U.S. 258, 269-2&5;Joint 
I/I(tustry BQ(lrd v, V'lited Stlltes, 391 U.S. 224. 228-229. In these cir­
(;umst.mces there is no basis fo r d eviating from the well-settle(I/)rin­
ciples of stare (Iedsis applicable to this Court's construction 0 fed­
eral st>llutes, See Edelm(H1 v.jonlal', 415 U.S. 651, 67] n. 14. 

B. Constitutionality of # 1981 As Applied 
The question rcmains whether II 1981, ns >lpplied, viola tes COIl­

stitutionally protected rights of free associ>ltion and priv;lcy, or a pa­
renfs right to direct the educ,ltion of his children. 

I, F reedom of Association 

In NAACP o. A/abamo, 357 U.S. 449, and similar decisions, the 
Cou rt has recognized a Fi rst Amendment right "to engage in associa­
tion for the advancement of beliefs and ide,ls .... " Id., at 460. That 
right is protected because it promotes and may well be essential to 
the .. Ie JTective ,Idvocacy of both ])ublic and private ])Qints of view, 
p;lrticu!arly controversial ones" that the First Amendment is de­
signed to foster. l d., at 460. Sec Buckley o. V(I/eo, --- U.S. ---. 
46 L Ed 2d 659, 96 5 Ct 612; NAACP o. /JllttOIl, 311 U.S. 4 15. 

From this principle it may be assumed th;lt p,lrents have a First 
Amendment right to send thei r chil(lren to educational institutions 
that promote the bc1ief that rac ial segregation is desimble, and that 
the children have an e(1.ual right to attend such inst itut ions. But it 
docs not follow that the pr(lclice of excluding rac;"l minorfties frOIll 
such instih,tions is also protectcd by the same principle. As the Court 
stated in Norwoo</ o. Ilarrison, 413 U.S. 455, "the Constihltion. 
places no value on (liSCrimination," id., at 469, and while" [! ;lVidi_ 
ous private discrimi nation llIay be charHclcri :wd as a form of exercis­
ing freedom of association I)rotected b}' the First Amendment ... it 
has never been accorded affirmative constihltional p rotections. And 
even some private disc rimination is subject to special remedi'll legis­
lation in (;ert,lin circumstances under 112 of the Thirteenth Amend ­
ment; Congress has made such disc rimination unlawful in other sig­
nificant contexts." 413 U.s. at 470. In any event, as the Court of A):}­
peals noted, "there is no shOWing that (Iiscontinuance of [the I d is­
criminatory admission pr.lctices would inhibit in any way the teach­
ing in these schools of any ide,ls or dogma." 515 F2d, at ]087. 

2 . Pare ntal Rights 
In Meyer v. Nebraska, 262 U.S, 390, the Court held that the lib­

erty protected by the Due Process Clause of the Fourteenth 
Amendment includes the right "to acqui re useful knowledge, to 
marry, estnblish a home and bring up children," id .. at 399, and, 
concomitantly, the right to send one's children to a private school 
that offers specialized tr.lining-in tlmt case, instruction in the Cer­
man !;mguage. In Pierce o. Society of Sisters, 268 U.S. 5 10, the Cou rt 
applied "the doctrine of Meyer o. Nebr(lska," iel., at 534, to hold un­
constih,tio llal an O regon law req uiri ng the parent, guardian, or other 

person having custody of a child between eight ,lIld 16 ye:usof age to 
send that child to public school on pain of criminal liability. TIle 
Court thought it "entirely plain that the [statute )unreasonably inter­
fe res with the liberty of parents and l-'l.rardhlrlS to direct the "I)bring­
in~ and educ;ttiou of children under thei r control.'·ld., at 53'1-535. In 
Wisconsin v. Yoder, 406 U.S. 205, the Court stressed the limitcd 
scope of Pierce, ])Qinting Ollt tlmt it lent "no support to the contention 
that parents m,IY replace state educational re(luirements with their 
own idiosyncmtic views of whut knowledgc a child needs to be a 
productive and happy member of society" but mther "held simply 
thut while a State may posit [educational I standanls, it may not 
preempt the educatiomll process by requiring children to "'tend pub­
lic schools."ld., at 239. And in Norrcood o. llarr;sou, 413 U.S. 455, 
the Cou rt once ag"in stressed the "limited scope of Pierce," id., at 
461, which simply ",iffinned the right of private schools to exist and 
to opemte. ..:' Id., at 462. 

It is clear that the present application of II 1981 infringes no 
parental right recognized in Meyer, /'ierce, Yoder, or NOrlcood. No 
c1mllenge is made to the petitroners' right to opemte their private 
schools or the right of parents to send their c hildren to ,I p,lrt icubr 
private school r.lther than a public school. Nor do these cases involve 
a challenge to the subject mattcr which is tau/£ht at any J)riv,ltc 
sc hool. T hus, the Fairfax-Brewster School and Bobbe's Private 
School and members of the in tervenor association remain presump­
tively free to inculcate wh"tever values and standards they deem dc­
sirable. Meyer [,nd its ]}rogeny entitle them to no more. 

3. The Right of P ,;vacy 

TIle Court has held that in somc situations the Constitution con­
fers a right of privacy. Sec Roe v. Wade, 410 U.S. 113, 152-153; 
Eisenstadt o. Boire/, 405 U.S. 438, 453; Stoliley o. Georgia, 394 U.S. 
557.564-565; Griswold v. Connecticut, 381 U.S. 479, 484-485; See 
also Lo(;ing v. Virginia, 388 U.S. I, 12, Skinner v. Oklahoma, 316 
U.S. 535, 541. 

While the application of 111981 to the conduct at issue here -- A 
private school's "dherence to a mcially discriminatory admission .• 
policy -- does not re]nesent government.ll intrusion in to the privacy 
of the home or a similarly intimate setting, it docs implicate parental 
interests. TIlese interests "re relatcd to the ]lTocreative rights pro­
tected in Rpe v, Wade, SU/JflI, ///1(/ GrisUJold v. COrtrleeticllf, SU/Jru. A 
person's decision whether to bear a child ,md a parenfs decision 
concerning the Illanner in which his ch ild is to be educated Ill;,y 
fairly be char.lcterized as exercises of familial rights and respon­
sibilities. But it does not follow that because government is I"rgdy or 
even entirely precluded from regulating the child-bearing decision, 
it is similarly restricted by the Constitution from regu["'ing the im­
])Iement,ltion of parental decisions concerning" c hild's education. 

The Court has repeatedly stressed that whi le the pnrents have a 
constitutional right to send tllei r children to p rivate schools and a 
constihltional right to select ])rivate schools tha t offer SI)t.>(;iAli7.ed in­
structiorl. they have no constihltional right to provide their ch ildren 
with private school education unfettered by reasOimble government 
regulation. See \Viscousin o. Yoder, 406 U.S., at 213;Pierce v. Society 
of Sisters, 268 U.S., at 534; Meyer v. Nebmska, 262 U.S., at 402. In­
deed , the Court in Pierce expressly acknowledged "the power of the 
State reasonably to regulate all schools, to inspect, su])ervise 'lIld 
examine them, their te,lchers and pupils. .. ," 268 U.S., at 534. See 
also PrUl(;fJ.J<. ,uasfta.dllacltt.~LU.S. 158, 166. 

Section 1981, as applied to the conduct at issue here. constitutes 
all exercise of federJ.1 legis lative power ullder 112 of the Th irteenth 
Amendment fully consistent w ith Meyer, Pierce, alld the cases th,lt 
followed in their wake. As the Court held injoues v. Alfreel II. "'flyer 
Co., SU1!rll, "!i) has never been doubted ... 'thatthe l)Qwer vested 
in Congress to e nforce [the T hirteenth Amendment) by appropriate 
legislation' ... includes the power to enact l aw~ 'direct and primary, 
operating u])()n the 11CtS of individuals. whether sanctioned by State 
legislation or no t.' "392 U.S., at 438. The prohibition of racjal dis­
crimi n.'ltion that interfe res with the maki ng ,md cnforcement of con­
tmcts for private ed ucational services furt hers goals dosely analog­
ous to those served by "II 1981 's elimination of racial d iscrimination 
in the mabug of private employment contracts and, more generally. 
by II 1982's guarantee t hat "a dollar in the hands of a Negro will 
purchase the same thing ,IS a dollar in the han(ls of a white man." 
jone$ o. A/fred H. MaycrCo. 392 U.S., <lt443. 

[nle section of the opinion dealing with two other issues, the 
statute of limitations and attorney's fees, is omitted. The concu rring 
o ])inions of Mr. justice Powell and M r. justice Stevens are also omit­
ted·1 

Dissenting Opinion 
:..ir. j ustice White, with whom Mr. justice R. hnqu ilt joins, dis­

senting. 
We a re urged here to extend the meaning and reach of42 USC II 



1981 so as to es tablish a ge ne mllnohibition against a private indi­
v idual or institution refusing to e nter into a contrac t with another 
person bcC'.lusc of that person's race. Section 1981 has been on the 
hooks since 1870 and to so hold for the fi rst time would be contrary to 
the language of the section, to its legislative hi story .lnd to Ihe clear 
dictum of th is Court in the Cioil Rights C(lses, 109 U.S. 3, 16-17, 
{l883), aimost contemporaneou sly with the passage of the statute , 
that the sect ion rc'lches onl y discriminations imposed by slMc In",. 
The majority's belated discovery of a congressional pu.vose which 
escaped Ihis Court only;\ d t."<:adc ,Ifter the slHhlle W,IS p;tssed and 
which escaped all other fcdeml courts for almost 100 YC>lTS is singu­
larly unpersuasive. I therefore resr>edflllly dissent. 

I 
42 USC * 1981 captioned uequal rights under the law, H p rovides 

in pertinent p,lrt: 
uA II persons within the jurisdiction of the United States shall have 

the Slime rights to nml.:e and e nforce contracts, to slIe. be p:\fties, give 
evidence, and to the full and equal protect ion of the laws ,lIld pro­
ceedings for the security of persons (lnd prol}Crty as is enjoyed b y 
white citi zens. .. 

On its fa(.'C the statute gives "all persons" (1)la inly including 
Negroes) the "sllme rights to n1<ll.:e ... contracts ... as is enjoyed by 
white c itizens." (Emphasis added.) The words " rights ... enjoye<1 hy 
w hite eiti;\Cns" clearly refer to righ ts exis ting aparl from th is stal\lte. 
Whites hadat the time when II 1981 was first enacted, and have (with 
a few e.xceplions mentiuned below). no right to mal.:e a contract with 
an unwilling I)rivate person, no matter what that l}Crson's motivation 
for refUSing to contract. Indeed it is and always has been centnll to 
the very concept of a "contract" that there be "assent by the parties 
who form the cOlltmct to the te mls thereoe" ALI Bestatemellt, Con~ 
tracts * 19 (b). see also I Willis ton, Contracts * 18(3). TIle right to 
mal.:e contnlcts, enjoyed by white citizens, was therefor always a 
right to enter into b inding agn.-ements only with willing sccond par­
ties. Since the statute only gives Negroes the Hsame rights" to eOIl­
tmct as is enjored b y whites, the lang uage of the stahlte confers no 
right on Negroes to eil le r illto a contract with an unwilling person no 
matler what that person's motivation for refllsing to contmct. \Vlmt is 
conferred by 42 USC * 1981 is the right-which W<lS enjoyed by 
whites-"to mal.:e contracts" with othe r willing parties and to "en­
force" those contrads in court. Set;lion 1981 woul(lthus invalidate 
any state statute or court-made rule of law which would have the 
clTee! of diSllbling Negroes or any other class of persons from mal.:ing 
con tracts or enforcinl{ contmctual obligations or otherwise giving 
less weight to thei r ob li~ation s than is given to contrachml obliga­
tions running to whites. The statute by its te rms d oes not require <lny 
private individual or inst itution to enter into a contmd or perform 
any other ad under any circumstances; and it conse(luently filils to 
suppl y a cau se of action by respondent students agains t petitioner 
schools based on the btter's raci,l lI y motivated decision nol to con­
tract with them. 

" [A long sect ion of Justice White's opinion se tli ng forth the legis-
Iati"e h istory of 42 USC * 1981 is omitted.]. 

Thu s the legislative hi story of * 1981 unequivocally confirms 
tlmt Congress' purpose in ell;lcling that statute was solely to grant to 
all persons e(lual capacity to contmct as is enjoyed by whites ,md 
included no purpose to prevent private refus,'\ls to contract however 
motivated. 

'" The majority seeks to avoid the construction of 42 USC * 1981 
arrived at above by argui ng that it (i .e" * 1977 of the Ilevised Code of 
1874) is a re-enactment holh of * 16 of the Voling Hights Ad of 
1870-the Fourteenth Amendment statute---<'Illd of part of * I of the 
Civil Hights Act of 1866--the TIlirteenth Amendment statute. The 
majority argues from thi s that * 1981 docs limit/Jriollle contmehml 
choices b(.'C,lllsc Congress m;!y, under its Thirteenth Amendment 
powers, prosclibe certain I.:inds of private conduct thought to per­
petuale "b'ldges and incidents of ShlVCry," JOlles v. Alfred H. Mllyer, 
Co., 392 U.S. 409, 439, (1968); and because thi s Cou rt h,ls already 
eonstnled the hlnguage "A ll citizens of the United States s hall have 
the Slime right ... as is enjoyed by white citizens ... to. ~ ./ltIrchasc., 
. reul ... property" (emphasis added) contained in the Th irteenth 
Amendment stal\lte to proscribe a refuSll1 b~' ;! private individual to 
sell re,11 esta te to ;! Negro because of hi s ra(.'C. joues o. Alfre(t II. 
Mllyer Co., su/!ro. at 420-437. The majority's position is unte nable. 

First of all, as noted "hove, II 1977 of the Hevised St,ltutes w,~s 
I)<lssed by COllgress with the Heviser's umuuhiguous note before It 
th'ltthe section derived solely from the Fourteenth Amendment sta­
tute, accompanied by the confirmatory sidenote "equal rights under 
the law." Secon(1 and more importantly. the majority's 'Irgument is 
logically impossible, because it has the effect of constmi ng the lan­
guage "the same rights 10 Jlwke cOlltrads (IS is eujoyed by while 
cili.::.ells" contained in ., 1977 of the Hevised Statutes to mean one 
thing with respect to one class of "persons" and another thing with 

respect to another class of "persons." I f * 1981 is held to be a re· 
enactment of a Thirteenth Amendment stahl te aimed at private dis­
crimination against "citi7.ens" lind the Fourteenth Amendment sta­
tute aimed a t state law c reated legal disabilities for "all persons," 
including ali e ns, th e n one class of "pe rsons"-Negro cili7.cns­
would, under the majority's theory, 1\;lve ,I right not to be d iscrimi­
nated against by private individuals ,md another d:lss-Hliens­
would be given by Ihe slime IUIlWHlge no such right. TIle st,lhlte 
d mws no such distinction among c hlsses of persons. It logically must 
be constmed either to give "all persons" a right not to be discrimi­
nated agai nst by private parties in the m:ll.:ing of cOntracts or to gh'e 
no persons such ,I right. Aliens clearly never had such a right under 
the Fourteenth Amendment st,ltute (or any other statute), * 1977 is 
conceded ly derived solely from the FourtL'Cnth Amendment stahlte 
so far as eovemge of aliens is concerned ; and there is 'Ibsolutcly no 
indiCHtion that alien's rights were eXI)<lnded by the re-enactment of 
the Fourteenth Amendment st,ltute in * \977 of the Revised Code of 
1874. Aeconlingly, the statute gives flO class of persons the right not 
to be discriminated against by private parties in the mal.:ing of con­
tnlcts, 

IV 
The majority's holding that 42 USC * 198\ prohibits <lll mcially 

motivated contractual deCiSions-particularly cou pl ed with the 
Court's decision in McDOlWld v. S(mlu Fe, SltPrII, that whites have a 
cau se of action against others inclu(ling blacks for racially motiva ted 
refus'lls to contract--thre<ltens to e mbarl.: the judiciary on a treaehcr' 
ous course. Whe ther ~llc h conduct should be condoned or 1I0t, whites 
,md bl acl.:~ willu ndoubtedl}' choose to fOrtn a variciy of <lssoci<lliOlml 
relationships pursuant to contmcts which exclude members of the 
other race. Social clubs. b lack ,md white. <lJu! associations designed 
to further the interests of blacks or whites a re but two examl}les. 
Ulwsuits by members of the other race allempting to gain :.dmittance 
to sllch an :Issoci<ltion are not 1)Icasant to conteml)la te. As {he associa­
tional or eontn.etual relationships become more private, the pres­
sures to hold * 1981 in'lppliC'lble to the m wil! inc rease, Imagin<llive 
ju(lici,11 eonstrllct ion of (he word "contract" is foreseeable; Thir­
teenth Amendment limitations on Congress' po wer to ban "badges 
,lJl(1 incidents of slavery" m'IY be discovere(l; the doctrine of the right 
to association m,IY be bent to cover a given sihmtion. In any event , 
courts will be called upon to bal;mce se nsi tive iX'licy eonsider.l tions 
against each othe r-which considemtions h,we never been addres­
sed by any Congre.~s-allunder the b'uise of "construing" a stahlt(). 
TIl is is a ta sl.: appropriate for the legislature, not for the judiciary. 

Such balancing of considemtions as has heen done by Congress 
in the area of nlciHlly motivated decisions not to contmct with a 
member of the other race has led it to ban private nlcial discrimina­
tion in most of the job markci and most of the housing market and to 
go no further. The jmlicial)' shOll Id not u ndertake the political task of 
try ing to decide what other areas are appropriate ones for a similar 
rule. 

V 
What h;!s already been sa id demonstnltes th'lt this Court's 

construction of 42 USC * 1982 in j oues o. Mayer, SItj)rtI, (lacs not 
re(luire me to construe 42 USC * 1981 in a similar manner. The 
fonne r is ;1 Thirteenth Amendment s!:.ltute under which the Congress 
may and did see l.: to reach private conduct, al least with respL"Ct to 
s<lles of real est<l te, The latter is a Fourteenth Amc ndment stah,te 
under which the Congress may a ud did r"Heh only .• Intc action. 

. The Court simply cited 'eveml cOUr! of appe'lls' (k-cisions 
e;lch of which had erroneollsly ;Issumed the legislative history of * 
1981 to be identical to th;!t of * 1982 :md thu s assumed the construc' 
tion of * I~I to be gQvemed by this Court's decision in j ones o. 
May er, slipra. Moreover, the dictum in Johnson v. REA , Inc., is 
squarely contmry 10 the dichull in The Civil Rights Cuses, Sllpfil. TIle 
issue presented in thi s e;lse is too important for this Court to lct the 
more recent of two eontmdictory dic!:.1 s tand in the way of ,m objec­
tive Hnalysis of lcgislative history and a correct construction of a sta­
hlte passed by Congress. Cf. Joues o. Mayer, su/)ra, :It 420 n. 25. 

Accordingly, [ would reverse, 
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