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E.R.A. Time Extension Bill Is Illegal

The bill to extend the time for ratification of the Equal Rights Amendment, H,J. Res. 638, is now before the House Judiciary Committee. It
was voted out of the Subcommittee on Civil and Constitutional Rights only by a typical piece of pro-ERA rules chicanery: the use of a proxy vote.
The subcommittee vote was 3-to-3 until Subcommittee Chairman Don Edwards ruoll:a proxy out of his pocket and voted it to break the tie and send
the bill on to the House Judiciary Committee.

Two distinguished constitutional law authorities have submitted statements to the House Judiciary Committee. These statements prove
beyond a shadow of a doubt that the ERA Time Extension Bill is not only unwise and un[(m'r, but that it is illegal. These statements are reprinted
here because they are a matter of public record and deserve the widest possible circulation.

These two statements, by Senator Sam J. Ervin, Jr., and Professor Jules Gerard, clearly show that the ERA Time Extension Bill is illegal
because the seven-year limitation was not only included in the text of the original ERA Resolution passed by Congress in 1972, but also in the
texts of 28 State ratifications. Any attempt fo try to change the texts of those State ratification resolutions would clearly be null and void. It
would make a laughing stock of Congress to attempt to pass H.J. Res. 638 which is so clearly illegal, and would result in immediate lawsuits
which would expose how foolish and arrogant the extension idea is. It would be an outrageous piece of Federal usurpation for Congress to try
to change the language of resolutions passed by the individual States. It would provide further proof that the real goal of the ERA proponents
is, as Senator Ervin says, “to reduce the States to meaningless zeros on the nation’smap.”

All Americans should rise up in righteous indignation at this flagrant attempt to pass a clearly illegal bill. Congress has NO power to alter
the seven-year limitation in the ERA ratifications passed by 28 State legislatures. Any time extension isillegal, whetherit be for 3 or 7 or 20
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years.

Statement by
Senator Sam J. Ervin, Jr.
to House Judiciary Committee

June 19, 1978

Honorable Peter W, Rodino, Jr., Chairman
Committee on the Judiciary

House of Representatives

Washington, D.C. 20515

Dear Peter:

I send a copy of this letter to you and to each member of
the House Judiciary Committee with the fervent prayer that
each of you will read it and ponder its contents before taking
a vote on H.]. Res. 638, the proposal to extend the deadline
for ratification of ERA for an additional 7 vears.

The motivation for the letter is solely the love I entertain
for our country.

Many people do not understand ERA. They think it will
abolish all discriminations against women. This is not so.

Discriminations may be created by law, or by the cus-
toms of society, or by nature. ERA is directed solely against
discriminations made by law. It will not abolish discrimina-
tions made by customs of society, or by nature, or change in
any way the real differences between men and women.

I do not question the sincerity of the advocates of ERA.
They have simply permitted their zeal for its ratification to
blind them to realities. ERA is neither necessary nor wise. If
one will only take the trouble to study the recent acts of Con-
gress and the recent acts of state legislatures, one will dis-
cover that virtually every law, federal or state, which in times

(Continued on page 2)

Statement by
Professor Jules B. Gerard
to House Judiciary Committee

June 14, 1978

Honorable Peter W. Rodino, Jr.
Chairman, House Judiciary Committee
House Office Building

Washington, D.C. 20515

Dear Chairman Rodino:

Before your committee votes on H.]. Res. 638, I believe
it is crucial to call to the attention of you and the other com-
mittee members that extending the period for ratification of
ERA is likely to invalidate the ratifications of at least 24
states. The reasons are discussed in this letter.

At the hearings on H.]. Res. 638 before the Subcommit-
tee on Civil and Constitutional Rights, everyone assumed
that states had ratified only the proposed amendment, not the
time limit under which it was submitted, and further that the
time limit had played no major role in the ratification deci-
sions. Both of these assumptions, it turns out, are demonstra-
bly incorrect. Since submitting a short letter to Congressman
Edwards' subcommittee, I have looked into the matter in
some detail, with the following results.

(1) Many of the states stated explicitly in ratification
documents that their ratifications are conditioned upon the
time limit. For instance, Ohio’s ratification reads, “whereas,
Both Houses of the Ninety-second Congress ... made a prop-
osition to amend the Constitution of the United States in !1’3)’
following words, to wit: [reciting the joint resolution, which

(Continued on page 4)



Statement by Senator Ervin (continued)

past made invidious diseriminations against women has been
repealed. If one will take the trouble to read 14 decisions
made by the Supreme Court since 1971 interpreting the due
process clause of the Fifth Amendment which applies to the
federal government, and the equal protection clause of the
Fourteenth Amendment which applies to the states, he will
discover that the Supreme Court has adjudged that any law,
federal or state, which deprives any woman of any legal right
justly hers is unconstitutional.

The Supreme Court has done this by virtually overruling
all previous decisions to which ERA advocates have ob-
jected, and by expressly holding that every law, federal or
state, which makes any distinction between the legal rights of
men and women is unconstitutional unless the distinction is
based on reasonable grounds and protects women in some
pole they play in life. I will be glad to fumish citations to
these 14 decisions to anvone who desires them.

ERA is not only unnecessary, but it is exceedingly un-
wise. Indeed, it is fraught with great peril to women. ERA is
not to be interpreted according to the benign notions of its
advocates. It is to be interpreted according to the language in
which it is stated. When it is interpreted according to its lan-
guage, it will clearly nullify present laws extending
economic protection to wives, mothers, widows, and chil-
dren. Besides, it is difficult for anyone to explain how its
words can be interpreted with intellectual honesty without
invalidating many criminal laws which protect all women
against criminal acts.

One thing is indisputably plain -- ERA will transfer from
the states to the Congress enormous legislative powers and
from the states to the Supreme Court enormous judicial pow-
ers, and in that way substantially impair the system of
federal-state government which the Constitution was or-
dained to establish.

It is not my primary purpose, however, to argue in this
letter the merits of ERA. My purpose is to state three princi-
pal reasons why the House Committee on the Judiciary
should vote to reject the proposal to extend the deadline for
its ratification,

1.Congress does not have the constitutional power to
extend the seven year period fixed for state action by the
original resolution of March 22, 1972.

This proposition finds complete support in the unanim-
ous opinion of the Supreme Court in Dillon v. Gloss, (1920)
256 U.S. 368, 65 L.Ed. 994, 997, where the Court declares
that proposal of an amendment by the Congress and its ratifi-
cation by the states “are not treated as unrelated acts, but as
succeeding steps in u single endeavor.”

H.]. Res. 638 undertakes to do in two endeavors what the
Supreme Court declares must be done in a single endeavor.

2. A proposed amendment loses its potency unless it is
ratified by three fourths of the states within a reasonable
time after it is submitted by Congress. The 92nd Congress
determined that a reasonable time for the ratification of
ERA will expire on March 22, 1979. The 95th Congress can-
not permit any state to vote on this matter after that date
unless it proposes ERA to the states a second time, i.e.,
anew.

When it submitted the Equal Rights Amendment to the
states for ratification or rejection on March 22, 1972, the 92nd
Congress resolved that ERA should become a part of the
Constitution only if it should be ratified by the legislatures of
three-fourths of the states within seven years from the date of
its submission. By so doing, the 92nd Congress declared that
a reasonable time for state action on ERA will expire March
22, 1979.

In fixing the seven year limit for state action on ERA, the
92nd Congress followed the precedents set by Congress in
submitting virtually all recent amendments to the states. Be-
sides, its action harmonized with the Supreme Court deci-
sion in Dillon v. Gloss, which expressly adjudged that the

Congress which submits a proposed amendment may fix a
definite period for its ratification provided it keeps within
reasonable limits, and that the Congress which submitted the
18th Amendment acted within reasonable limits when it
specified that it should be ratified by the requisite number of
states within seven vears.

Advocates of ERA have already had a longer time to per-
suade the requisite number of states to ratifv ERA than the
advocates of any amendment ever added to the Constitution.
All amendments heretofore adopted have been ratified
within periods varying from a minimum of 4 months to a
maximum of less than 4 vears.

In the very nature of things, the power to fix a reasonable
time for state action on a proposed constitutional amendment
must reside in the Congress which submits it. It cannot be
determined retroactively by a subsequent Congress moti-
vated by the fact that the requisite number of states have re-
;uaifddto ratify it within the reasonable limit originally estab-

ished.

The 95th Congress has power to legislate for the future.
It has no power to amend the past. And that is precisely what
it would be trying to do if it undertook to amend a congres-
sional resolution adopted on March 22, 1972, by striking out
seven vears and inserting in its place fourteen vears.

The reasons why a fair inference or implication from Ar-
ticle V is that ratification must be within a reasonable time
after the proposal are well stated by the Supreme Court in
Dillon v. Gloss. Let me quote the Court’s words:

“First, proposal and ratification are not treated as unre-
lated acts, but as succeeding steps in a single endeavor, the
natural inference being that they are not to be widely sepa-
rated in time. Secondly, it is only when there is deemed to be
a necessity therefore that amendments are to be proposed,
the reasonable implication being that when proposed they
are to be considered and disposed of presently. Thirdly, as
ratification is but the expression of the approbation of the
people and is to be effective when had in three-fourths of the
states, there is a fair implication that it must be sufficiently
contemporaneous in that number of states to reflect the will
of the people in all sections at relatively the same period,
which, of course, ratification scattered through a long series
of years would not do.”

After stating these things, the Supreme Court declared
that if a proposed amendment is not ratified by three-fourths
of the states within a reasonable time, it is “not again to be
voted upon, unless a second time proposed by Congress.”
(256 U.S. 368, 375, 65 L.Ed. 994, 997)

Congress cannot extend the deadline by passing H.J. Res
638 because it would be attempting to do in two endeavors
what the Supreme Court says must be done in a single en-
deavor and because a reasonable time for the ratification of
ERA has expired.

To be sure, however, Congress can submit the ERA to
the states anew, i.e., a second time. For understandable
reasons, advocates of ERA do not desire Congress to submit
the amendment to the states a second time, i.e., anew. They
recognize that such action can be taken by Congress only by a
vote of two-thirds of both of its Houses, and will impose upon
them the burden of persuading the legislatures of three-
fourths of the several states to adopt new ratifying resolutions
if ERA is to become a part of the Constitution.

Hence, it is not surprising that they seek to beat what
they deem to be a constitutional devil around the stump.
They emulate the ostrich. By sticking their heads in the sand,
they blind themselves to the wording of Article V and to what
Cﬂ;]le Supreme Court expressly declared in the case of Dillon v.

0ss.

Having done this, they conjure up these unsupportable
notions: First, Congress can extend the deadline for ratifying
the ERA by a simple majority vote of both Houses; second, a
state which has ratified ERA cannot change its mind and re-
scind its ratification, but a state which has rejected ERA can
change its mind and ratify it; and third, by extending the
deadline for ratification instead of submitting ERA a second



time, i.e., anew, to the states, Congress can embalm and pre-
serve the vitality of ratifving resolutions adopted by states
pri_;)r to the expiration of the original deadline of March 22,
1979.

These notions are clearly untenable. The first notion is
totally inconsistent with the words of Article V. If it extends
the deadline, Congress will be proposing that states vote on
ERA during an additional 7 yvears, and Article V makes it as
clear as the noonday sun in a cloudless sky that Congress
cannot propose that the states vote on any amendment except
by a two-thirds vote of both of its Houses.

The second notion ignores the fundamental difference
between the delegated powers which Congress enjoys and
the original powers which a state legislature enjoys. Con-
gress cannot take any action whatever unless it is authorized
to do so either expressly or impliedly by a provision of the
Constitution of the United States. A state legislature on the
contrary can do anything it is not forbidden to do by the Con-
stitution of its state or by the Constitution of the United
States.

Neither the Constitution of any state nor the Constitution
of the United States forbids a state to reverse its action in
respect to a proposed amendment at any time before the
amendatory proeess is complete, i.e,, until the proposed
amendment has been ratified by three-fourths of the states
and thereby made a part of the Constitution. Consequently,
until that has happened, a state which has ratified ERA can
change its mind and rescind its ratification, and a state which
has rejected ERA can change its mind and ratify it.

Four of the states, Tennessee, Nebraska, Idaho, and Ken-
tucky, have expressly rescinded their prior ratification of
ERA, and thereby reduced to 31 the number of states whose
ratifications of ERA are still valid.

For the two reasons previously stated, Congress has no
power to extend the deadline for ratifving ERA beyond
March 22, 1979.

But even if it possessed such power, Congress could not
keep ratifications made before the expiration of the original
deadline in force after that time by passing H.]J. Res. 638,
This is true because those ratifications applied to a proposed
amendment which was to be effective only if it should be
ratified by the legislatures of three-fourths of the states
within SEVEN -- not fourteen - years from its submission by
the Congress.

3. What has just been said is emphasized by the ex-
press language of the ratifying resolutions of at least
twenty eight of the states which describe the proposed
amendment they are ratifying as one which shall be valid
to all intents and purposes as part of the Constitution when
ratified by the legislatures of three-fourths of the several
states within SEVEN YEARS from the date of its submission
by the Congress. o

The twenty eight states so describing the proposed
amendment they were ratifying as one expiring March 22,
1979, if not ratified by three-fourths of the states by that time,
and the years of their ratifying resolutions were as follows:

1. California 1972
2. Colorado 1972
3. Connecticut 1973
4, Delaware 1972
5. Hawaii 1972
6, Idaho 1972
7. Indiana 1977
8. lowa 1972
9. Kansas 1972
10. Maine 1974
11. Massachusetts 1972
12. Michigan 1972
13, Minnesota 1973
14. Montana 1974
15. Nebraska 1973
16. New Hampshire 1972
17. New Mexico 1973
18. New York 1972
19. North Dakota 1975

20. Ohio 1974
21. Oregon 1973
22. South Dakota 1973
23. Texas 1972
24. Vermont 1973
25. Washington 1973
26. West Virginia 1972
27. Wisconsin 1972
28. Wyoming 1973

By virtue of their express language, the ratifving resolu-
tions of these twenty eight states will become null and void
after March 22, 1979, if ERA is not ratified by the legislatures
of three-fourths of the states by that date.

It is to be noted that ERA was ratified by these twenty
eight states in the following years: 14 states in 1972, 9 states
in 1973, 3 states in 1974, 1 state in 1975 and 1 state in 1977,

It is not only unconstitutional, but also irrational to count
these states as voting for ratification after March 22, 1979, if
ERA is not ratified by three-fourths of the states by that date.

This is so because these ratifications were made in polit-
ical haste immediately after ERA was submitted, and before
legislators had reason to know that ERA is unnecessary or
unwise.

I did not have aceess to the ratifying resolutions of Ken-
tucky and Tennessee which were adopted in 1972, Con-
sequently, I cannot state whether or not the ratifying resolu-
tions of Kentucky and Tennessee expressly stated that they
were ratitying an amendment which was to become effective
as a part of the Constitution only if it should be ratified by
three-fourths of the several states within 7 vears after its
submission by the Congress. If the ratifving resolution of
these two states so stated, it would increase to 30 the number
of states which describe the amendment they were ratifying
as one which had to be approved by three-fourths of the
states by March 22, 1979,

The distinction between what the advocates of ERA say
they seek and what ERA, if ratified, would actually do is as
wide as the gulf which yawns between Lazarus in Abraham’s
bosom and Dives in hell. ERA declares invalid any law
which abridges, i.e., lessens or diminishes, equality of rights
on account of sex. If ratified, ERA must be interpreted to
mean what it says.

Its advocates assert that they merely seek to abolish un-
just legal discriminations against women. Unfortunately, a
ratified ERA would abolish aﬁl legal distinctions based on sex
irrespective of whether such distinctions are beneficial or de-
trimental, just or unjust, wise or foolish.

ERA declares that all laws must apply to men and
women in exactly the same manner. Hence, a ratified ERA
would invalidate laws imposing upon husbands the primary
duty of supporting their wives, laws imposing upon fathers
the primary duty of providing food for their helpless and
hungry children, and the acts of Congress which specify that
only men can be enlisted or drafted for service in combat
with the war-time enemies of the United States. What ERA
would do to marriage laws is obvious. These laws deny the
right to marry to two persons of the same sex.

RA is subject to no exceptions. If it is ratified, it will
operate with the inexorable impartiality of Procrustes who
made all his guests to conform to the length of his bed by
cutting off legs that were too long or stretching legs that were
too short.

ERA is well phrased to convert the two sexes whom God
created into a legal unisex. While it can accomplish this con-
stitutionally bizarre result, ERA cannot abridge in any way
the decree of the Almighty that only men can beget children
and only women can bear them.

Sex is the most potent force on earth because it alone
permits human beings to live on this planet. Despite this re-
ality, ERA commangfi all American Legislators to pretend
that sex does not exist when they make laws to govern the
activities of men and women.

No one can envision the effect which a ratified ERA
would do to our legal system. It will not stop with invalidat-
ing all laws whose language makes distinctions between the
rights of men and women. It will even invalidate all laws



which in operation unintentionally have a greater impact
upon one sex or the other. This observation is illustrated by a
recent decision of the Supreme Court adjudging a state law
prescribing physical qualifications for prison guards an il-
legal sexual discrimination against women under the provi-
sions of Title VII of the Civil Rights Act of 1964 because its
unintended impact on women was greater than its impact on
men because of differences in the heights and weights of
men and women.

Let me cite the recent Supreme Court decision in
Dothard v. Rawlinson, (1977) 53 L.Ed.2d 786. An Alabama
statute specified minimum height and weight requirements
of 5 feet, 2 inches and 120 pounds for employment as a state
prison guard, and an Alabama regulation prohibited the hir-
ing of women as prison guards at the state’s maximum sec-
urity male prisons in “contact positions” which required con-
tinual close physical proximity to inmates. A diminutive wo-
man, who did not meet the minimum 120 pound weight re-
quirement, sued Alabama authorities under Title VII of the
Civil Rights Act of 1964, which prohibits discrimination on
the basis of sex in employment, to compel them to employ
her as a prison guard at an Alabama maximum security male
prison, a job requiring close physical proximity to inmates.
The majority of the Supreme Court made these rulings: (1)
That the lower court had correctly ruled that the Alabama
statute discriminated against the woman on the basis of her
sex because the minimum height and weight requirements
would bar 41 percent of women and only 1 percent of men
from employment as prison guards, and Alabama offered no
countervailing evidence that the requirements had any rela-
tion to the strength necessary for prison guards; but (2) that
the regulation barred the woman from obtaining the job
under the provision of Title VII permitting sex-based dis-
crimination where sex is a bona fide occupational qualifica-
tion.

It is noted that the Dothard case was decided on the
basis of an exception in Title VII, and that no such exception
is incorporated in ERA, which covers all legal rights of men
and women -- not employment rights only.

Persons who are not troubled by section 2 of ERA ought
to read the decision of the Supreme Court in Katzenbach v.
Morgan, (1966) 384 U.S. 641, 16 L.Ed.2d 828, which ex-
pressly holds that when it exercises its power under section 5
of the Fourteenth Amendment to enforce by appropriate
legislation the other provisions of the Amendment, Congress
can nullify provisions of the Constitution which specifically
confer powers on the states.

Katzenbach v. Morgan makes this astounding ruling:
Section 5 of the Fourteenth Amendment authorizes Congress
to do these things: First, to nullify a state law which Article I,
section 2, Article II, section 2, and the Seventeenth Amend-
ment gave the state power to enact and which the Supreme
Court had adjudgedpoin Lassiter v. Northampton County
Board of Education, (1959) 360 U.S. 45, 3 L.Ed.2d 1072, was
in perfect harmony with the provisions of the Constitution;
and, second, to supplant the nullified state law with a federal
statute which Congress was forbidden by the same three con-
stitutional provisions to enact.

Chief Justice Salmon P. Chase rightly declared in the
famous Supreme Court case of Texas v. White, (1871) 10 Wall.
483, 19 L.Ed. 992, that the Constitution was ordained to es-
tal)lisl!"‘an indestructible union composed of indestructible
states.

If it is ratified, ERA will substantially frustrate this pur-
pose by virtually reducing the states to meaningless zeros on

e nation’s map.
With all good wishes for you and our country, I am
Sincerely yours,
Sam J. Ervin, Jr.
Morganton, North Carolina 28655

Statement by Professor Gerard (continued)

includes the words ‘within seven vears’],” Other states that
ratified in identical, or substantially identical, terms are:
Connecticut, Maine, Michigan, Montana, New Hampshire,
New Mexico, North Dakota, Wisconsin, and Wyoming. This
is a total of 10 states. If one adds Idaho and Nebraska, which
since have rescinded their ratifications, the total is 12.

(2) Eight other states ratified as follows, quoting from the
California document: “whereas, the 92nd Congress ... has
adopted House Joint Resolution No. 208 ... proposing an
amendment to the Constitution of the United States, in the
following words, to wit: [reciting the joint resolution].” Be-
sides California, these states are: Colorado, Indiana, Kansas,
Massachusetts, Minnesota, Washington, and West Virginia. It
is perfactly obvious that these eight states acted on the basis
that the language of the joint resolution was an essential part
of what they were ratifying. The joint resolution, of course,
included the seven-year limitation.

(3) Two states explicitly recite the time limit as a sepa-
rate inducement persuading them to ratify. They are Oregon
and Vermont.

(4) Two other states explicitly state that what was submit-
ted to them for a vote was the joint resolution containing
ERA, not ERA independent of the joint resolution. They are
Iowa and South Dakota.

As with all enrolled legislation, these documents speak
for themselves. It is unthinkable to suggest that Congress
may alter the wording of a ratification, or pick what it chooses
to accept and ignore the rest.

Any fair reading of these 24 ratification documents will
lead one inevitably to the conclusion that the time limit was a
material consideration to all of these states and that it is im-
permissible to presume that they would have ratified without
it. The correctness of this conclusion is bolstered substan-
tially by the fact that four states -- Maryland, New Jersey,
Pennsylvania, and Rhode Island -- clearly ratified ERA with-
out adverting in any way to the time limit contained in the

joint resolution. In other words, since a state obviously is
capable of ratifying without mentioning the time limitation, it
must be presumed that those who did mention it did so de-
liberately. In any event, the language of the 24 ratifications
plainly includes the time limit.

If one adds to the 24 states that clearly conditioned their
ratifications on the time limit those 4 states -- Delaware,
Hawaii, New York, and Texas - which mention the time limit
without indicating a reason for doing so, the number of ratifi-
cations that would be placed in jeopardy by extending the
time limit increases to 28,

To summarize: if the time limit is extended, (a) it is clear
that only four ratifications will be incontestably valid; (b) it is
equally clear that twenty (paragraphs (1) and (2)) will be in-
contestably invalid, and four more (paragraphs (3) and (4))
will be probably invalid; and (c) the ratifications of the other
four are in jeopardy. (I was unable to locate the documents
from Kentucky and Tennessee in preparing this statement).

I have taken the liberty of sending copies of this letter,
with the attachments, to all members of the Committee.

Sincerely yours,

Jules B. Gerard

Professor of Law

Washington University Law School
St. Louis, Missouri 63130
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