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The 

Phyllis S(hlafly Report 
V ~O~L.~1~1~.~NO~.1~2~.~S=E=CT~I~O~N~2~ ____ ~B~O~X~61~8~.~A=LT~O~N~.~I=LL=I~N=O~IS~6~2~O~02~ __________ ~J~U~L~Y. 1978 

E.R.A. Time Extension Bill Is Illegal 
The bill to extend the time for mlljfcat/oll of the Equal Rights Amendment, H J. Ret. 638, is flOW be/ore tile House Judiciary Committee. It 

WtM voted QUI of/he Su/)committclt 1)11 Civil a'ld Conditutionai RiMhtt only bV (j tYI}ical I'ieceoj pro-ERA rulei cll;canerll: the usc of a proXI/ vote. 
Tile sulx;ommitlee oote was3-t0-3 until Subcommittee Chairman Don Edwards took 0 proxy QUt of ',13 ,wcket ond uoled it to break flu! tie and scrJ(/ 
tile bill 011 to t/WJ Howiejudiciary Committee. 

Two distingui.dled cQlIstitutlmwl law authorities have rubmittell statement.!! to the HQUsc Judidory Committee. These s/otement.J prove 
bel/om/ /I ,hm/ow 0/0 doubt tlltlt the ERA Time EdenS/OJ! Bill is not Onlll IHudse and unfair, but thnt It Is Illegal. These statements are re11rlnted 
hen: because they are a matter of public reca"1 and deserve the wiliest paJS/ble circu{atioll. 

The ... two Ito ...... n .. , by Senator Sam J . El"¥ l n, Jr. , and Prof.ssor Jul.s Gera"" dec .. ty show "'at the ERA nm. Extension 1111 .. llleeol 
becou ... the ...... n-y.or limitation was not only Induded In the "xt of the orl.lnol ERA "$Olution po ... d by Con.,.. .. In 1972, but 01$0 In the 
text. of 21 Sto .. rcrtificatlons. Any a"-mpt to try to chan .. the "xtl of thOM State ratification "'$Olutlons would d.arly be null oncl ... old. It 
_uld mok. a lou.hin. stock of Con.,.. .. to ot .. mpt to po .. H.J. R ••• 63. which Is $0 d.arly iII •• al , and _uld r.sult In immedla .. lawlult, 
which _uld •• pose how foolish and orra.ant tn •• xtension Id.o II. It would be an oufroeeous pl.c. of f.d.rol usurpation for Con.,.. .. to try 
to dian .. the lanllUa .. of resolution, pan.d by 'helndi ... iduol State •• It _vld provld. furth.r proof that the ,..0111001 of the ERA proponentl 
Is, 01 Senator El"¥ln soy" "to reciu,. the 5tat •• to .... anlngl.ss I..ras on the natlon'l mop." 

All A .... rlconl should rl ... up In rl.hteoUllndlllnation at thlsfla.rantat .. mpt to pass a d.arly ille1jlal bill. Congr.ss hal NO po_r to alt.r 
tn. se .... n.y.or limitation in the ERA ratlflcotionl poised by 2. 510" l.glslatur.l. Any lim ••• t.nsion "III.gol , whether it be for 3 or 7 or 20 
y.ors. 

Statement by 
Senator Sam J. Ervin, Jr. 

to House Judiciary Committee 

Honorable Peter W. Rodino, Jr., Chairman 
Committee on the Judiciary 
House of Representatives 
Washington, O.C. 20515 

Dear Peter: 

June 19, 1978 

I send a COP)' of this letter to you and 10 each member of 
the House Judiciary Committee with the fervent prayer that 
each of you wilt read it and ponder its contents before taking 
a vote on H.J. Res. 638, the proposal to extend the deadline 
for ratification of ERA for an additional 7 years. 

The motivation for the letter is solely the love 1 entertain 
for our country. 

Many people do not understand EHA. They think it will 
abo lish all discrimi nations against women. This is not so. 

Discriminations may be created by law, or by the cus­
toms of society, or by nature. ERA is directed so lely against 
discriminations made by law. It will not abolish discrimina­
tions made by customs of society, or by nature, or change in 
any way the real differences between men and women. 

1 do not question the sincerity of the advocates of ERA. 
They have simply permitted their zeal for its ratification to 
blind them to realities. ERA is neither necessary nor wise. If 
one will only take the trouble to study the recent acts of Con­
gress and the recent acts of state legislatures, one will dis· 
cover that virtu ally every law, federal or state, which in times 

(Continued on page 2) 

Statement by 
Professor Jules B. Gerard 

to House Judiciary Committee 

Honorable Peter W. Rodino, Jr. 
ChainlHtn, House Judiciary Committee 
House Office Building 
Washington, D.C. 20515 

Dear Chairman Rodino: 

June 14, 1978 

Before your committee votes on H.J. Res. 638, I believe 
it is crucial to call to the attention of you and the other com· 
mittee members that extending the period for ratification of 
ERA is likely to invalidate the ratifications of at least 24 
states. The reasons are discussed in this letter. 

At the hearings on H.J . Res. 638 before the Subcommit· 
tee on Civil and Constitutional Rights, everyone assumed 
that states had ratified only the proposed amendment, not the 
time limit under which it was submitted, and rurther that the 
time limit had played no ml\ior role in the ratification deci­
sions. Both of these assumpt ions, it tUnlS out, are demonstra­
bly incorrect. Since submitting a short letter to Congressman 
Edwards' subcommittee, I have looked into the matter in 
some detail, with the following results. 

(I) Many of the states stated explicitly in ratification 
documents that their ratifications are conditioned upon the 
time limit. For instance, Ohio's ratification reads, "whereas, 
Both Houses of the Ninety-second Congress ... made a pro!,­
osition to amend the Constitution of the United States I" tlie 
following words, to wit; [reciting the joint resolution, which 

(Continued on page 4) 



Statement by Senator Ervin (continued) 
pas t made in vidio us discriminations agai nst women h as been 
repealed. If one will take th e trouble to read 14 decisions 
made by th e Supreme Court since 197 1 interpreting the due 
process clause oflhe F ifth Amend ment w hich applies to the 
federal govem men t, and the txlllal protection clause of the 
Fourteen th Amend ment wh ich applies to the states, he will 
discover Ihn! Ih e Supre me Cou rt has adjudged that any taw, 
federal o r s tale, which de prives any woman o f any legal righ t 
j us tl y h ers is unco nstitution al. 

The Supreme Court has done th is by virtually overruling 
a ll p revioll s decisions to which ERA advocates have ob­
jected, and by expressly holding that every law, federal or 
state, which makes any distinction between th e legal rights of 
men and women is unconsti tu tional unless the d istinction is 
based on reasonable grounds and protects women in some 
pule they play in life. I will be glad to fumish citations to 
these 14 decis ions to anyone w ho des ires them. 

ERA is not on ly unnecessary, but it is exceedingly un­
wise. I ndeed, it is fraught with great peril to women. ERA is 
not to be interpreted according to the benign notions of its 
advocates. It is to be in te r]Jreted according to the language in 
which it is stated. When it is interpreted according to its lan­
g u age, i t w il l c learly nullify p rese n t laws extendi ng 
economic protection to wives, mothers, widows, and ch il­
dren. Bes ides, it is difficult for anyone to explain how its 
words can be in terpreted with intellectual hones ty wi thout 
invalidati ng many cri mi nal laws which protect all women 
agai nst c ri minal acts. 

One th ing is indisputably plain -- ERA will transfer from 
the states to the Congress enormous legislative powers and 
from the states to the Supreme Court enonnousjudicial pow· 
e rs, and in that way s ubs tantia ll y impai r the system of 
federal-state gove rn ment which the Constitution was or­
dained to establ ish. 

It is not my primary purpose, howeve r, to argue in this 
letter the merits of ERA. :\Iy p urpose is to state three princi­
pal reasons why the Ho use Committee on the J udiciary 
shou ld vote to reject the proposal to extend the deadl ine for 
its rati fication. 

1. Congress does not have the constitutional power to 
e xte nd the seve n year period fixed for state action by the 
original re solution of Morch 22, 1972. 

This proposition finds comp lete support in the unan im­
ous opi nion of the Supreme Court in Dillon v. Gloss, (1920) 
256 U.S. 368, 65 L.Ed. 994, 997, whe re the Court decl ares 
that proposal of an amendment by the Congress and its rat ifi­
cation by th e states "are 1I0t treated as ullrelated acts, bllt as 
succeeding steps ill u sillgle cndeuvor.·' 

H .). Res. 638 undertakes to do in two cfldeavors what the 
Supreme Court declares must be done in a sillgle endeavor. 

2. A propose d amendme nt loses its potency unless it is 
ratifie d by three fourth s of the states within CI reClsonClble 
t ime after it is submitte d by Congress. The 92nd Congress 
determined that a reasonClble time for the ratification of 
f:RA will expi re on MClrch 22, 1979. The 95th Congress CCln­
not permit any state to vote on this matte r after tha t dClte 
unless it proposes f:RA to the states a second time, i.e . , 
ane w. 

When it subm itted the Equal Rights Amendment to the 
states for ratification or rejection on :\Iarch 22, 1972, the 92nd 
Congress reso lved that ERA should become a part o f the 
Constitution on ly if it shou Id be ratified by the legis latures of 
three-fourths of the states within seven years from the date of 
its subm ission. By so doing, the 92nd Congress declared that 
a reasonable time for state action o n EHA will expi re ~ I arch 
22, 1979. 

In fi xing the seven year lim it fo r state action on E RA, th e 
92nd Congress fo llowed th e p recede nts set by Congress in 
submi tting virtually all recent amend ments to the states. Be­
sides, its action harmonized with the Supreme Court deci­
sion in Dillon v. Gloss, which e xpressly adjudged th at the 

Congress which submits a proposed ame ndment may fix a 
de fi n ite period fo r its ratification provided it keeps wi th in 
reasonable li mits, and th at the Congress which subm itted the 
18th Amendment acted w ithin reasonable limits when it 
specified that it should be ratified by the re<juisite numbe r o f 
states with in seven years. 

Advocates of ERA have already had a longer tim e to per­
suade the requisite number of states to ratify ERA than the 
advocates of any amendment ever added to the Constitution. 
All amendments heretofore adopted h ave been ratified 
within periods varying from it minimum of 4 months to a 
maximum of less than 4 years. 

In the very nature of things, the power to fix a reasonable 
time for state action on a proposed constitutional amendment 
lIlust reside in the Congress which submits it. It cannot be 
determined retroactively by a subsequent Congress moti­
vated by the fact that the requ isite number of states have reo 
fused to ratify it w ith in the reasonable limit Originally estab· 
lis hed. 

The 95th COllgress has power to legis/ate for tile future. 
It has 110 power to wl/elld the past. And that is precise ly what 
it would be trying to do if it undertook to amend a congres­
sional resolution adopted on :\ Iarch 22, 1972, by striking out 
seven years and inserting in its place fourteen years. 

The reasons why a fa ir inference or implication from Ar­
ticle V is that ratification must be with in a reasonable time 
after the proposal are well stated by the Supreme Court in 
Dillon v. Gloss. Let me quote the Court's words: 

"First, vrovosal (md ratification are 1I0t treated as IlIIre­
lated acts, but as succeeding steps ill (j sillgle ende(ll;or, the 
natural infe rence be ing that they are not to be widely sepa­
rated in time. Secondly, it is only when there is deemed to be 
a necessity therefore that amendme nts are to be proposed, 
the reasonable implication being that when proposed they 
are to be considered amI disposed of presently. Thirdly, as 
ratification is but the expression of the approbation of the 
people and is to be effective when had in three-fourths of the 
states, there is a fair imp lication that it //lust lJe sufficiently 
cOlltemporaneous ill that Iwmberofstates to reflect the will 
of the people ill till sections at relatively the same period, 
which, of course, rati{icatioll scattered through a 100Ig series 
of years would 1I0t "0." 

After stating these th ings, the Supreme Court declared 
that if a proposed amendment is not ratified by th ree-fourths 
of the states within a reasonable time, it is "not again to be 
voted upon, unless a second time proposed by Congress." 
(256 U.S. 368, 375, 65 L.Ed. 994, 997) 

Congress cannot extend the deadline by passing H.J. Res 
638 because it would be attempting to do in two endeuvors 
what the Supreme Court says must be done in a sillgle en­
deavor and because a reasonable time for the ratification of 
E RA has expired. 

To be sure, however, Congress can submit the ERA to 
the states anew, i.e., a second time. For understandable 
reasons, advocates of ERA do not des ire Congress to submit 
the amendment to the states a second t ime, I.e., anew. They 
recognize that such action can be taken by Congress only by a 
vote of two-thirds o f both of its Houses, and wi ll impose upon 
them the burden of pe rsuading the legislatures of th ree­
fourths of the several states to adopt new ratifying resolutions 
if ERA is to become a part of the Constitution. 

Hence, it is not surprising that they seek to beat what 
they deem to be a cons ti tu tional devil around the stump. 
They emulate the ostrich. By sticking their heads in the sand, 
they blind themselves to the word ing of Article \' and to what 
the Supreme Court express ly declared in the case of Dill 011 v. 
Gloss. 

Havi ng done th is, they conjure up these unsupportable 
notions: First, Congress can extend the deadline for ratifying 
the ERA by a simple majority vote of both Houses; second, a 
state which has ra tified ERA can not change its mind and re­
scind its ratification, but a state which has rejected E RA can 
change its mind and ratify it; and third, by extending the 
deadline for ratification instead of submitting ERA a second 



time, Le., anew, to th e s lates, Congress can embalm and pre­
serve the vitality of ratifying resolutions adopted by states 
prior to the e)(piratioll of the origi nal dead line of \larch 22, 
1979. 

These notions are clearly untenable. Th e first notion is 
totally incons isten t with the words of Article V, Ifil exlend\ 
the deadline, Congress will be proposing that s lates vote 011 
ERA during an additional 7 yt'ar~. and Article \' makes it as 
clear a~ the noonday sun ill a cloudless sky that Congress 
can not p ropose thai the s lales vote Oil any amendme nt exccpt 
hy a two-thirds vote of both of its Houses. 

The se<.'Ond notion igll()re~ the fundamental difference 
between the deleg'llcd power. which Congress enjoys and 
the o ri )l; inui powers which a st,ltt' legislature enjoys. Con­
gress cannot take any action whatt· ... er unless it is authorized 
to do so either expressly or impliedly by a provision of the 
Comtitution of the United States. A st.de legislature on the 
(:ontrary can do anything it is not forbidden to do by the Con­
stitution of its state or by the Constitution of the United 
State~. 

\'e ilhe r the Constitution of any ~tate nor the Constihltion 
of the United States forbids a state to reverse its action in 
re~ped to a proposed amendment al any time before th e 
amendatory prO<.>E'SS is (.'Omplete, i.e., until the propo~cd 
amendment has been ratified by three-fourths of the states 
and thereby made a part of the Constitution. Consequently, 
unt il that has happened, a state which has ratified ERA can 
change its mind and rescind its ratification, and a state w hich 
has rejected ERA can change its mind and ratify it. 

Four ofthe states, Tennessee, \'ebraska, Idaho, and Ken­
tucky, have express I} resl'inded their prior ratification of 
E RA, and thereby reduced to 31 the number of states whose 
ratifications of ERA are still valid. 

For the two reasons previou~ly slaled, Congress has no 
power to exlend Ihe dead lin e for ratifying ERA beyond 
\larch 22, 1979. 

But even if it possessed such power, Congress coul d not 
keep ratifications made before the exp iration of the original 
deadl ine in force after that time by passing H.J. Res. 638. 
Th is is true because those ratifications llpplied to a proposed 
amendment which was to be effective on ly if it should be 
ratified by the legisI.lIures of three-fourths of the s tates 
u"Ullill SEVE.\' -- 1I0t jourtcell -- years from its submission by 
the Congress. 

J. What has lust been Klld Is emphasized by the ex­
pren language of the rCitifylng resolutions of at least 
twenty eight of the states which d escribe the proposed 
Clmendment they are ratifying as one which shull be vulld 
to all Intents and purposes CIS part of the Constitution when 
ratified by the leg i$latures of three-fourths of the severCiI 
$totes within SEVEN YEARS from the date of its submission 
by the eongrelS. 

The twenty e ight stdtes so describing the proposed 
amendment the}, were ratifying as one expiring \larch 22, 
1979, if not ratified b), three-fourths of the states by that time, 
and the years of their ratifying resolutions were as follows: 

1. Californ ia 1972 
2. Colorado 1972 
3. Connecticut 1973 
4. Delaware 1972 
5. Hawaii 1972 
6. Idaho 1972 
7. Indiana 1977 
8. Iowa 1972 
9. Kansas 1972 

10. \fa ine 1974 
11. \lassachusetts 1972 
12. \lichigan 1972 
13. \linn esota 1973 
14. \lontana 1974 
15. Nebraska 1973 
16. New Hampshire 1972 
17. New ~ l exico 1973 
18. New York 1972 
19. North Dakota 1975 

20. Ohio 1974 
21. Oregon 1973 
22. South Dakota 1973 
23. Texas 1972 
24. Vermont 1973 
25. Wash ington 1973 
26. West Virgin ia 197:2 
27. Wisconsin 197:2 
28. Wyomi ng 1973 

By virtue of their express language, the ratif), in,l.( resolu­
tions of these twenty eight states wi ll become null and void 
after \Iarch 22, 1979, if ERA is not ratified by the legislatun's 
of three-fourths of the states by that date. 

It is to be noted that ERA was ratified h\ these twent~ 
eight states in th e following ye;lrs: 14 stales in 1972, 9 st.l te~ 
in 1973,3 states in 1974, 1 state in 1975 and 1 slille in 1977. 

lt is not only unconstitutional, but also irrational to count 
these states as voting for ratification after :\larch 22, 1979, if 
ERA is not ratified bv three-fourths of the states by that (tlte. 

This is so becau~e these rntifications were made in polit­
ical ha.ste immed iatel)' after EllA W,IS submitted, and before 
legis.lalors had reason to know Ihal ERA is Utll\L"Ct'S,lUY or 
unwise. 

I did not have R('(.,(,SS to the flI tify-ing resolution~ of Ken­
tucky and Tennessee which were adopted in 1972. Con­
sC<luently, I cannot state whether or not the ratifying resolu­
tions of Kentucky and Tennessee expressly stated tllilt Ihe) 
were rahtying an amendment which was to be<:ome effective 
as a part of the Constitution only if it should be rJ.tifiecl by 
three-fourths of the seveml states within 7 \-ears after ih 
subm iss ion by the Congress. If the ratifying' resolution of 
th ese two states so stated, it would increase to 30 the number 
of states which describe the amendment Ihey were ratifying 
as one which had to be approved by th ree-fourths of th e 
stales by \larch 22, 1979. 

The distinction between what the advocates of EllA sa> 
the), seek and whal EllA, if ratified, would actually do is as 
wide as the gulf which yawns between Lazarus in Abraham's 
bosom and Di ves in hel l. ERA declares inv,d id an> law 
which abridges, i.e., lessens or diminishes, equality of rights 
on account of sex. If mtified. ERA must be inlerpreted to 
mean what it says. 

Its advocates assert that the)' merely seek to 'Ibolish UIl­

jus.t lera1 discriminatiOl~s against w,!m~n .. Unfortunatel)" a 
rahfie( ERA would abolish all legal (ilsilnctlOns based on sex 
irrespective of whether such distinctions are beneficial or de­
trimental , just or unju st, wise or foolis h. 

ERA declares that all laws must app ly to men and 
women in exactly the same manner. Hence, a ratified EllA 
would invalidate law s imposing llpon husbands the primary 
dut)' of supporting the ir wives, laws imposing upon fathers 
the primMY duty of providing food for their helplt·ss and 
hungry children, and the llctS of Congress which specify that 
on ly men can be en listed or drafted for service in combat 
with the war-time enem ies of the United States. What ERA 
would do to marriage laws is obvious. These laws den), the 
right to marry to two persons of the same sex. 

ERA is subject to no e.\;ceptions. If it is mtified, it will 
operate with the inexorable imparti ality of Procrustes who 
made a ll h is guests to confonn 10 Ihe length of his bed by 
cutting off legs that were too long or stre tching legs that were 
too short. 

EllA is well phmsed to convert the two sexes whom God 
created into a legal unisex. While it can accomplish this con­
stitu tionally bizarre result, ERA cannot abridge in an} way 
the decree of the Almi ghty that only men can beget ch ildren 
and on ly wome n can bear th em. 

Sex is the most potent force on earth because it alone 
permits human beings to Jive on this planet. Des pite this re­
ality, ERA commands all Ame rican Legislators to pretend 
that sex does not exist when they make laws to go\'en\ Ihe 
activities of men and women. 

No one can envision the e ffect which a ratifi L>(1 EllA 
would do to our legal sys tem. It will not stop with invalidat· 
ing all laws whose language makes d isti nctions between Ihe 
rights of men and women. It will even invalidate a ll laws 



which in operation uninten tionally have a greater im pact 
upon one sex or the other. This observation is ill ustrated by a 
recent decis ion of th e Supreme Court adju dging a state law 
prescribi ng physical qual ifications fo r prison guards an il­
legal sexua l discrimination agains t women unde r the provi­
s ions of Tille VII of the C ivil Ri ghts Act of 1964 because its 
un intended impact on women was greate r than its im pact on 
men because of differences in the heights and we igh ts of 
men and women. 

Let me cite the recent Supreme Cou rt decision in 
Dotliartl v. Rawlinson, (1977) 53 L.Ed.2d 786. An Alabama 
statute specified min imum height and weigh t requi re me nts 
of 5 feet, 2 inches and 120 pounds fo r e mployment as a state 
prison guard, and a n Alabama regu lation p roh ibited th e h ir­
ing of wornen as prison guards at the state's rnaxirnum sec­
uri ty male p risons in "contact positions" which required con­
tinual close ph ysical proximity to inmates. A diminutive wo­
man, who did not meet the minimum 120 pound weight re­
quirement, sued Alabama au thorities under T itle VII of the 
Civil Rights Act of 1964, which proh ibits discrimination on 
the basis of sex in employment, to compel them to employ 
her as a prison guard at an Alabama maximum security male 
p ri son, a job requiring close physical p roximity to inmates. 
T he majority of the Supreme Court made these rulings: (1) 
That the lower court had correctly ruled that the Alabama 
statute d iscriminated against the woman on the basis of her 
sex because the min imum heigh t and weight requirements 
would bar 41 percent o f women and o nl y I percent of men 
from employment as prison guards, and Alabama offered no 
countervailing evidence that th e requirements had any rela­
tion to the strength necessary for prison guards; but (2) that 
the regulation barred the woman from obtaining the job 
under the provision of Title VI I perm itting sex-based d is­
c rimination where sex is a bona fide occupational q uali fica­
tion. 

It is noted that the Dothan/ case was decided on the 
bas is o f an exception in Title VII , and th at no such exception 
is incorporated in E RA , wh ich covers all legal rights o f men 
and women -- not employme nt righ ts on ly. 

Persons who are not troubl ed by section 2 o f ERA o ugh t 
to read the decis ion of the Supreme Court in Ka tzenbach v. 
.\forgall, (1 966) 384 U.S. 64 1. 16 L.Ed.2d 828 which ex­
press ly hold s that when it exercises its power under section 5 
of th e Fou rteenth Amen d men t to enforce by appropriate 
legislation the othe r p rovisions of the Amendment, Congress 
can nul lify p rovisions of the Constitution wh ich speci fically 
confer powers on the states . 

Katzenbacil v. Morgan makes th is astounding ruling: 
Section 5 of the Fou rteenth Amendme nt authorizes Congress 
to do these things: F irst, to null ify a state law which Article I, 
section 2, Article 11 , section 2, and the Seven teenth Amend­
ment gave the state power to e nact and which the Supreme 
Cou rt had adjudged in Lassite r v. Nortilampton County 
Board of Education, (1959) 360 U.S. 45, 3 L.Ed.2d 1072, was 
in perfect harmony with the p rovisions of the Constitu tion; 
and, second, to supp lant the n ull ifi ed state law with a federal 
statute which Congress was fo rbidden by the same three con­
sti tutional provisions to enact. 

Chief justice Salmo n P. Chase righ tly declared in the 
famous Supreme Court case ofTqus v. White, (1871) 10 Wall. 
483, 19 L. Ed. 992, that the Consti tution was o rdained to es­
tablis h "an indestructible union composed o f indestructible 
states." 

If it is ra tified, ERA will su bstantially frus trate th is pur­
pose by vi rtu ally reducing the states to meaningless zeros on 
the nation's map. 

With all good w ishes for you and our country, I am 
Sincere ly yours, 
Sam J. Ervin, J r. 

Morganton, North Carolina 28655 

Statement by Professor Gerard (continued) 
includes the words 'w ith in seven years')." Other states th at 
ratified in ide n tical, o r substan tially identical, terms are: 
Connecticut, ~Iaine, ~ti ch igan, ~ I ontana, New Hampshire. 
New Mexico, North Dakota, Wiscons in, and Wyom ing. T h is 
is a total of 10 states. If one add s Id aho and Nebraska, wh ich 
since have rescinded their rati fi cations, the total is 12 . 

(2) E igh t other states ratified as follows, quoting from the 
California docume nt: "whereas, the 92nd Congress .. . has 
adopted House JOi nt Resolution No. 208 ... proposi ng an 
amendment to the Constitution of the United States, ill the 
following words, to wit: [reciti ng the jo in t reso lu tion) ." Be­
sides California, these states are: Colorad o, Indiana, Kansas, 
Massach usetts, ~Iinnesota, Washington, and West Virginia. It 
is perfactly obvious that these eigh t states acted o n the basis 
that th e language of the joint resolu tion was an essential part 
of what th ey were ra tifyi ng. The joint resolution, of course, 
included the seven-year lim itation. 

(3) T wo states explicitly recite the time lim it as a sepa­
rate ind ucement persuading them to ratify. They are Oregon 
and Vermont. 

(4) Two other states exp licitly state that what was submit­
ted to them for a vote was the join t resolution containing 
ERA, not ERA independent of the joint resolution. T hey are 
Iowa and South Dakota. 

As with all enro lled legis lat ion, these documents speak 
fo r themselves. It is unthinkable to sugges t that Congress 
may alter the wording of a ratification, or pick what it chooses 
to accept and ignore the res t. 

Any fa ir reading of these 24 ratification documents will 
lead one inevitably to th e conclusion that the time lim it was a 
material cons ideration to all of these states and that it is im­
permissible to presume that they would have ratified without 
it. The correctness of th is conclus ion is bolstered su bstan­
tially by the fac t that four states -- ~1ary land, New j ersey, 
Pe nnsylvania. and Rhode Is land -- clearly ratified E RA with ­
out adverting in any way to the t ime limit contained in the 

joint resolution. In other words, since a state obviously is 
capable o f ratifying without men tioning the time lim itation, it 
must be pres umed that those who did mention it d id so de­
liberately. I n any eve nt, the language of the 24 ratifi cations 
p lainly incl udes the time limit. 

If one adds to the 24 states that clearly condi tioned their 
ratificat ions o n the time limit those 4 states -- Delaware, 
Hawaii, New York, and Texas - which mention the time limit 
withou t indicating a reason for doing so, the number of ratifi­
cations that would be placed in jeopardy by extending the 
time li mit increases to 28. 

To summari ze: if the time lim it is exte nded, (a) it is clear 
that only four ratifications will be incontestably valid; (b) it is 
equally clear that twenty (paragraphs (1) and (2)) will be in­
contestably invalid , and fo ur more (paragraphs (3) and (4» 
will be p ro babl y invalid; and (c) the ratifications o f th e other 
four are in jeopardy. (I was unable to locate the documents 
from Kentucky a nd Tennessee in p re paring th is statement). 

I have taken the li berty of send ing copies of this letter, 
with the attachmen ts, to all members of the Committee. 

Sincerely yours, 
j ules B. Gerard 

P rofessor o f Law 
Wash ington University Law School 

St. Louis, ~1issouri 63 130 

The Phyllis Schlafly Report 
Box 618, Allon, Illinois 62002 

1',,1,1,,1,.·.1 "'''''Ihl\ h) l'h)II" 5..1,1,,11). Fa,,,,,,,,,,,I, Ahon.III,,,o'~ 
62002 

5<'<'""d Cia" l'o'la~ ... I'".d al Allon. Ilh"oi, 
SlLh-cril'Iion I'flC~" For donors 10 Ih .. E.L~le T n .. 1 F""d·· $5 )-.,arl} 

(,nd,.d .. d "' ",,,,,,,,1 <:onlnh"Iio" l. Exira <'Opi." a' ailahl .. , IScc"I, """h.8 
<'O"i ,·, SI. 5Oco",,', 54. 100 <'OI"'" $8. 


	wsu_ms81-07a_0025_024_01
	wsu_ms81-07a_0025_024_02
	wsu_ms81-07a_0025_024_03
	wsu_ms81-07a_0025_024_04

