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The Honorable Jim Wright T

Speaker
U.S. House of Representatives
Washington, D.C. 20515

I

I am writing to request that you make a re-referral of

H.R. 1115, a product liability bill recently introduced by
Congressman Richardson. Because the subject matter of this
measure falls clearly within the Rule X jurisdiction of the
Judiciary Committee, H.R. 1115 should, at a minimum, be referred

jointly to the Judiciary Committee and the Energy and Commerce
Committee.

Dear Mr. Speaker:

Joint referral is consistent with the parliamentary treatment
given other product liability bills already introduced in

the 100th Congress, as well as that given H.R. 1115's predeces-
sor bill (H.R. 5471) in the 99th Congress. While the bill is
styled and captioned as an amendment to the Consumer Product
Safety Act ("CPSA"), its substantive provisions contradict such a
characterization. 1In fact, except for the short title, caption
and conforming technical amendments to the CPSA (which re-number
existing sections of the Act to "accommodate" the insertion of
this free-standing product liability bill into the existing
statute), H.R. 1115 contains virtually the same substantive
provisions and identical statutory language found in last

year's bill. As a general matter, referral of legislation has
never turned on "creative" captioning or other stylistic devices
aimed at transforming the surface appearance of the underlying
substance. Such a precedent should not be created at this time.

Under Rule X of the House Rules, the Judiciary Committee has
jurisdiction over judicial proceedings, federal courts and
judges, the federal preemption doctrine, the presumptive rules
governing the burden of proof and the admissibility of evidence
in federal court proceedings and the effect on the federal
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judiciary's workload by the creation of a new federal cause of
action. In short, any legislative proposal that preempts and
supersedes state tort law by imposing uniform standards of
liability, that establishes presumptive rules regarding the
requisite elements of a newly-created federal cause of action and
that, in effect, amends the Federal Rules of Evidence respecting
the burden of proof and the admissibility of evidence is a
product liability bill squarely within the ambit of this Commit-
tee's Rule X jurisdiction. It is precisely these matters

to which H.R. 1115 is addressed, no less than.the other product
liability bills (H.R. 430, H.R. 798, H.R. 635) already jointly
referred to the Judiciary Committee this Congress, or those
referred during the 99th Congress (e.g., H.R. 2568, H.R. 4505,
H.R. 4425, H.R. 4766).

A section-by-section analysis of the bill's provisions supports
this conclusion. H.R. 1115 establishes a new federal cause of
action, preempting the application of any State law for injury
caused by a product "to the extent that this title establishes a
rule of law applicable to any such recovery.” Section 203. The
bill defines the requisite elements of a product liability
offense, and the degrees of proof necessary to establish this new
federal cause of action. Section 204. It defines the respon-
sibility of various parties in the production, distribution and
marketing of the product, based on rules of negligence, warranty
and sale of such product. Section 205. It specifies affirmative
defenses which the manufacturer or product seller may interpose
to defeat liability. Section 206. By creating new defenses and
other presumptive rules regarding the admission or exclusion of
evidence, H.R. 1115 effectively amends the Federal Rules of
Evidence. 1t addresses the principle of joint and several
liability in the case of non-economic damages, and alters the
remittitur power of the Federal courts under the Federal Rules of
Civil Procedure by making reduction or elimination of non-
economic damages mandatory, not discretionary, with the court.
Section 207. The bill establishes a statute of limitations and
imposes a statute of repose. Section 209. All of these provi-
sions are within the primary jurisdiction of this Committee.

Except for the inclusion of several additional provisions

now dropped from H.R. 1115, the identical substantive provi-
sions were contained in H.R. 5473, the predecessor bill of the
current legislation in the 99th Congress. The nature of the
changes between the two versions of H.R. 5473 and H.R, 1115
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should be explicitly noted. Where H.R. 5473 was framed as a
free-standing piece of legislation, H.R. 1115 is now styled as an
amendment to the Consumer Product Safety Act. Where H.R. 5473
was given the short title of the "Product Liability Reform Act

of 1986" and captioned to read "a bill to establish uniform
standards governing product liability actions,™ H.R. 1115 is now
to be cited as the "Uniform Product Safety Act of 1987", and the
caption now reads "a bill to amend the Consumer Product Safety
Act to establish uniform safety standards."™ These changes do
nothing to alter the underlying substantive provisions.

H.R. 1115 makes several other alterations in the predecessor
bill (BH.R. 5473). It eliminates a section dealing with "sub-
sequent remedial actions" (section 7, H.R. 5473), and deletes a
section dealing with "class actions for determining punitive
damages" (section 10, H.R. 5473). 1In the first instance, the
deletion of a section that would effectively amend the Federal
Rules of Civil Procedure concerning certain offers of proof for
liability is counterbalanced by the H.R. 1115's inclusion of new
rules of evidence respecting the "complete defense™ of intoxica-
tion or drug use where such "condition was more than 50 percent
responsible for such claimant's harm."™ Section 206, H.R. 1115.
These new evidentiary rules did not appear in H.R. 5473. 1In the
second instance concerning the deletion of the section pertaining
to the prerequisites and procedures in "class actions for
determining punitive damages," none of the current product
liability bills referred jointly to the Judiciary and Energy and
Commerce Committees contain a similar provision. Thus, it cannot
be persuasively argued that the presence or absence of a "class
action" section is in any way determinative of the type of
referral to be given a product liability measure. It should not
be in the present case.

Additionally, H. R. 11l15's purported purpose of amending the
Consumer Product Safety Act is a most curious proposition. The
CPSA deals exclusively with the powers and duties of the Commis-
sion in the areas of compiling injury information, research and
investigation of consumer products, public disclosure on product
labels, promulgation of consumer product safety rules and product
certification. See 15 U.S.C. Secs. 2053-2083. Yet, no part of
H. R. 1115 relates to the mandate or responsibilities of the
Commission in these areas. I would also point out that the

CPSA is a statute expressly directed to ensuring product safety
for a specified group of consumer products. Thus, as defined in
the Act, "consumer product" does not include, among other
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potentially harmful products, "tobacco and tobacco products,”
"motor vehicles or motor vehicles equipment,"” "pesticides,"
"aircraft, aircraft engines, propellers," "boats," "drugs,
devices or cosmetics" and "food." In obvious contrast, the
definition of "product™ in H. R. 1115 is an expansive concept,
excluding only: "(i) industrial waste, (ii) atmospheric pol-
lutants, (iii) water contaminants, (iv) human tissue, organs,
blood and blood products, (v) tobacco, or (vi) alcoholic
beverages.”™ The total lack of convergence in these definitions
points to the difference in kind between the specialized goals of
the CPSA and the generic nature of H. R. 1115, which is aimed at
changing product liability for the vast universe of manufactured
products.

Nor does the bill, even tangentially, relate to the broader
notion of "product safety" for consumers. Even though the
bold-face print of the new Title II of H. R. 1115 comes under the
heading of "Uniform Safety Standards," the subheadings reveal the
actual organization and structure of this bill: Short Title;
Purpose; Preemption; Uniform Standards of Manufacturer Liability:
Uniform Standard of Product Seller Liability; Defenses; Liability
of Co-defendants' Punitive Damages; Time Limitation on Liability;
Worker's Compensation Offset; Federal Product Liability Study
Panel; Definitions. Perhaps most significant, nowhere is there a
statutory connection between the product liability actions
created by H. R. 1115 and the separate category of remedial civil
actions created by the existing CPSA, which permits persons to
recover damages solely as a result of a "knowing violation" of a
Commission-promulgated product safety rule or other rule or order
issued by the Commission. See especially 15 U.S.C. Secs. 2072,
2074(a),(c). In fact, the CPSA makes this point explicitly in
the language of section 2072(c): "The remedies provided for in
this section shall be in addition to and not in lieu of any other
remedies provided by common law or Federal or State law."

For all these reasons, I strongly believe that H. R. 1115

should be re-referred jointly to the Judiciary Committee and the
Energy and Commerce Committee. There is no logic or precedent

to uphold a distinction between the subject matter areas
addressed by H. R. 1115 and those by the other product liability
bills already referred to this Committee upon introduction.
Moreover, and perhaps even more telling in this instance, there
is no substantive difference, for purposes of Rule X jurisdic-
tion, between H.R. 1115 and its predecessor version. The
alterations in "form," "captioning," and "title," should be given
no determinative effect in the referral process if unsupported by
the substantive provisions of the bill. If such were not the
test to be applied, then style and the outward appearance of
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introduced bills might control legislative treatment from the
beginning, subverting the Committee system in the process. That
system has been developed and maintained to ensure an orderly
and informed consideration of proposed legislation.

In addition to seeking re-referral of H. R. 1115, I want to
request that any other piece of product liability legislation
that meets the test of Rule X jurisdiction, however "packaged,"
be referred to this Committee upon introduction. This request
necessarily would include the anticipated trade package to be
submitted by the President, which will contain a separate title
dealing with product liability.

With warm regards,

rely,

78

PETER W. RODINO, JR.
Chairman

cc: Honorable John Dingell



