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CHAPTER I 

THE CASE STUDY lv:IETHOD 

· hat are the characteristics of the case study method? 

Mr. John C. Almack describes the method as follows: 

The case study is summary of an infinite number of 
traits nd characteristics of single individual; cross 
section of an individual selected on the basis of some con
spicuous quality. The casen may be a delinquent, depend-
ent, a genius, an artist, an event, a plant form. en the 
description deals with mental traits only, it is called 
psychograph. The design of the case study is to give so com
plete a picture of the subject that a diagnosis may be made, 
and characteristics ssoci ted with, or .the cause {or effect) 
of the quality on which the selection was made, be identified 
Case studies are made in law, medicine, psychology, sociology 
engineering, and to a more limited degree in the natural 
sciences. 

The case study has certain practical values. tis 
record of an experience. If the experience was successful, 
it may be repeated. Physicians make elaborate case records; 
from these they pass to diagnosis, and from diagnosis to 
treatment. In doing so they are really going from a general 
principle to a particular case; that is, their diagnosis 
leads to application. The process is deductive~ not induc
tive. Only one step, the collection of observations, has any 
relation to the inductive process.l 

In discussing the value of the case study method Mr. 

Claude c. Crawford makes the following comment after a pre

liminary discussion: 

And yet, in spite of these negative considerations, 
there is a certain need for generalizing from case studies. 
It ould be most extraordinary if a number of cases had noth
ing at all in common, or presented absolutely no similarities 
The diagnosis and treatment of a dozen cases should be a good 
preparation for the diagnosis and treatment of another dozen. 
The ultimate of case work should be collecting of a large 
body of case records; our kno ledge of exceptional cases 
would thus become so complete that these very exceptional 
cases ould be reduced to general rules and cease to be ex
ceptions. In thee rly days of medicine, smallpox was an 

lJohn c. Almack, esearch and Thesis riting, pp. 204-
205. Chicago: Houghton-1ifflin Co., 1930. 
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exceptional disease, as were cholera and typhoid, but they 
are now known as common types because we have studied enough 
cases to be able to generalize about them. Similarly the 
educational problems that must no be dealt with as excep
tions, may finally be dealt with according to regular rules 
or laws. The point to note here is that the generalizing 
should not be mixed with the case study itself, but that it 
should come somewhat as a by-product after a large number of 
case studies have been made for reason of immediate practi
cal necessity.l 

s has been noted, case studies are made in law, medi

cine, psychology, sociology, engineering and in the natural 

sciences. After a brief statement as - to the manner law was 

taught prior to the adoption of the case study, a discussion 

of why the case study method was inaugurated and how it 

works in practice will follow. 

Until the middle of the last century the only medium 

for the training of the young law student as through the 

avenue of the office of a judge or an attorney. The purely 

practical needs and considerations in the field of law gave 

rise to the later development of theoretical leg 1 education 

in America. 

The first and only method of legal instruction in all 

the older American law schools was the so-called lecture 

schools. It was logical that within a generation there de

veloped very naturally from the aforementioned lectures a 

literature of text books. Thus was born the second method 

of instruction; namely, the text-book method. Following 

these appeared the mode of instruction ~hich is the third 

lc1aude c. Crawford, The Technique of Research in Edu
cation, p. 91. Los ngeles: The University of , outhern 
California, 1928. 
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and most recent in American law, the so-called case method. 

The case method is purely an original creation in the 

realm of law. It is to be noted that this novel inauguration 

of instruction in the common law was generated from the 

thought and individual characteristics of a single man, 

Christopher C. Langdell. Under the presidency of Mr. Eliot, 

Mr. Langdell was invited to reform the Harvard Law School. 

In so doing Mr. Langdell became the reformer of American 

university law schools in general. The inauguration· of 

Langdell's case study method has been hailed by many American 

lawyers as the only conceivable and successful method of 

teaching English law. 

In Mr. Langdell's own words he tells us the problem with 

which he was faced and why he cast about for a novel method 

of teaching. 

Now, however, I was called upon to consider directly the 
subject of teaching, not theoretically but practically, in 
connection with a large school, with its more or less compli
cated organization, its daily routine, and daily duties. I 
was expected to take a large class of pupils, meet them regu
larly from day to day, and give them systematic instruction 
in such branches of la as had een assigned to me. To accom
plish this successfully, it was necessary, first, that the ef
forts of the pupils should go hand in hand with mine, that is, 
that they should study with direct reference to my instruc
tion; secondly, that the study thus required of them should be 
of the kind from which they might reap the greatest and most 
lasting benefit; thirdly, that the instruction should be of 
such a character that the pupils might at least derive a 
greater advantage from attending it than from devoting the 
same time to private study. Ho could this three-told object 
be accomplished? Only one mode occurred to me which seemed 
to hold out any reasonable prospect of success; and that as, 
to make a series of cases, carefully selected from the books 
of reports, the subje~t alike of study and instruction.l 

lnr. Josef Redlich, 'he Common Law And The Case Method In 
~Am_e_r...,,i_c_a_n_U_n_i_v_e_r_s .... 1_· ~tY_..,,,.L_a_w __ c_o_o_l_s, A Reper t to the Carnegie 
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The inductive method was used in natural science, medi-

cine, and the technical professions. hy not in law? Mr. 

Langdell expressly referred to his method as a "scientific 

method". In a speech delivered November, 1886, he sets forth 

the following: 

First, that the law is a science; secondly, that all the 
available materials of that science are contained in printed 
books. If lav be not a science, a university will best con
sult its own dignity in declining to teach it. If it be not 
a science, it is a species of handicraft, and may best be 
learned by serving an apprenticeship to one who practices it. 
If it be a science, it will scarcely be disputed that it is 
one of the greatest and most difficult of sciences, and that 
it needs all the light that the most enlightened seat of 
learning can thro upon it.l 

Mr. Langdell's tenets were enthusiastically embraced by 

President Eliot, who was himself an ardent student of the 

physical sciences. President Eliot readily grasped the idea 

that law ought to be studied from its own concrete phenomena 

in the same way that the laws of the physical sciences are 

derived from physical phenomena and experiments. He saw the 

possibilities in the purely inductive manner of teaching law. 

Law, consider~d as a science, consists of certain prin
ciples or doctrines. To have such a mastery of these as to 
be able to apply them with constant facility and certainty to 
the ever tangled skein of human affairs, is hat constitutes 
a true lawyer; and hence to acquire that mastery should be the 
business of every earnest student or law. · 

Moreover, the number of fundamental legal doctrines is 
much less than is commonly sµpposed; the many different guises 
in which the same doctrine is constantly making its appearance 
and the great extent to which legal treatises are a repetition 
of each other, being the cause or· much apprehension.2 

lcharles arren, History of the Harvard Law School, 
Vol. II, p. 3?4: 3 Law Quarterly Revie~ 124. 

2 r. Josef _edlich, op. cit., p. 11 
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Langdell felt that the former method considered law as 

a thing to be grasped, understood, and memorized by the 

learners as it is systematically laid before them. The case 

study method regards the law in a state of flux; a thing to 

be questioned. Law is considered as the expression of social 

order in judicial form, beginning its separate existence all 

over again in every single case. Langdell further contended 

that the doctrines and principles were relatively few, and 

were to be derived and grasped in their historical develop

ment and in their systematic classification from the real and 

only sources of the common law--the study of cases. The 

number of cases required would of necessity have to be very 

small as compared to the prodigious number of the Law eports, 

but this would not impair the efficiency of the case method 

inasmuch as a limited number of cases would suffice. 

Professor Keener, an ardent disciple of Langdell's 

method indorses the scientific approach as follows in the 

preface to his book, A Selection of cases 2!!. the Law of 

Quasi-Contracts (1888): 

Under this system (of the case method) the student must 
look upon law as a science consisting of a body of principles 
to be found in the adjudged cases, the cases being to him 
what the specimen is to the geologist. 

Professor. Roscoe Pound in his inaugural lecture of the 

year 1903 expresses himself in a similar way when he says: 

As teachers of science were slow to put the microscope 
and the scalpel into the hands of students and permit them 
to study nature, not books, so we have been fearful of put
ting reports into their hands, and permitting them to study 
living law.l 
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The case study method revolutionized the teaching of law 

in American universities. The universality of its adoption 

is convincing evidence of its popularity and the need that 

it filled. 

'Today the Langdell method is adopted in whole or in 

part in a majority of the schools of the country, and in 

nearly all the best schools."l 

ht is true on a major scale in the large universities 

is equally true on a minor scale in the high schools in the 

teaching of business law. It must be remembered that even 

where the case method is the recognized leading method of 

instruction, the lecture and the text-book methods are ancill

ary. This is true in the universities. The writer's conten

tion is that sufficient intelligent use of the case method is 

not made in the high school. 

In the subject of business law, the use of illustrations 
has unusual value in maintaining and heightening the interest 
of students. The mere memorization of dull and musty prin
ciples of law, so that they can be returned to the teacher, 
is certain to kill the students' interest and to cut short 
any spontaneity which might exist in the class. It is only 
when the rules of la become alive through their application 
to concrete factual situations that they have significance. 
It is then that the interest of the student is aroused and 
that he begins to question. 

Illustrations from any source are valuable but they are 
particularly so when they are taken from a reported case. A 
case which has been decided by a court is a story of the live~, 
or a chapter in the lives, of the litigants. These illustra
tions are usually available in court reports found in the law 
libraries of the city or in the office of an attorney whom 

lnchristopher Columbus Langdellt', Ames Lectures on Legal 
Historz, p. 4?9. Philadelphia: Lewis, Great American Lawyers, 
1909, Vol. VIII, p. 484; Cambridge, 1913. 
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the teacher may know. If neither of these souraes is open, 
a few case books in his or her personal library £n the major 
subjects being t ught will prove of gre t value. 

P rticul rly is the foregoing nd the following true in 

the case of the high school student. Keen interest for the 

student nd tremendous vitaliz tion of the subject of busi

ness law is deriv d from c refully chosen cases within their 

intellectual r nge. 

The v lue of the study of 1 ading cas s long 1th the 
principles of law is now generally admitted by the foremost 
educators, nd the combination is in use in all of the best 
schools of the land. 

Th ducative v lu of these d cisions is lmost un
limited. They reach down, sit were, into the moving cogs 
of the machin ry th t ground out our e rly history, and set 
to rights the delicate and intric te combinations th t served 
to make that magnificent civilizing power--the government of 
the United States. Though some of the gre t business con
cerns may chafe t the r gul tions which the law, in its on
ward course, my deem necess ry to control their gi nt oper -
tions, that civil and industri 1 liberty may not be crowded 
out of th land, y t there is not one of them th t could axis 
tor single day without c lling into use the protecting nd 
shielding principles which the courts of l w have st blished 
to safegu rd both natural nd rtificial persons. 

Just as the decisions of the Supreme Court of the United 
St tes guided and controlled the d velopment and oper tion of 
the fed r land st t governments under the Constitution, the 
gre t decisions of the courts of fin l jurisdiction have 
moulded nd governed th mechanism of comm.ere nd industry 
throughout th civilized world. The student or citizen who 
has these cknowledg d l nd-marks or the 1 w spre d out be
fore him h s, as it were, a detailed and perfect map or p n
oram of the history of civilization--• key to the solution 
of all problems, gov rnmental, social, industrial.2 

lEssel R. Dillavou-Lloyd E. Greiner, Teachers• Manual 
Business and L w, p. 1. New York: McGr w Hill Book co.,1933. 

2Hon. Charles E. Ch dman, LLB., LL.M., Ll.D., Editor in 
Chief, How To Study L w Cont ining Practic l suggestions To 
Students, Business Men, women and All Others Who Desire A 
knowledg Of The Element ry Principles of Law, Including A 
Clear Presentation Of The Elements Of Blackstone's Commen
taries, Preface. Chic go: DeBower-Elliott Company, 1908. 



CHAPTER II 

COURTS AND THEIR JURISDICTION 

State courts 

The judicial power or the State or Kansas is vested in a 

system of courts that may be classified in three grades.;· 

first Inferior Courts, second Courts of Original Jurisdiction 

and third Courts of Last Resort. 

First, Inferior Courts. 

Justice of the peace court.- In Kansas the justices of 

the peace have original jurisdiction: 

Under the limitations and restrictions herein provid d, 
the justices of the peace shall have original jurisdiction of 
civil actions for the recovery of money only, and to try and 
determine the same where the amount claimed does not exceed 
three hundred dollars. 

Second. To try the action for the forcible entry and 
detention, o~ detention only, of real property. 

Third. To issue orders of attachment and proceed 
against the goods and effects of debtors in certain cases. 

Fourth. To issu subpoenas for witnesses, and compel 
their attendance in causes and matters pending before them, 
or to hear cause or matter wherein they may b~ required to 
take depositions. 

Fifth. To issue executions on judgments rendered by 
them. 

Sixth. To proceed against security for costs and bail 
for the stay of execution before them in the manner pre
scribed by law. 

seventh. To proceed against constables failing to make 
return, making false return, or failing to pay over money 
collected on execution issued by justices. 

Eighth. To administer any o·ath or affirmation author
ized or required by law to be administered. 

Ninth. To take the acknowledgment of deeds, mortgages, 
and other instruments in writing. 

-8-
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Tenth. To act in the absence of the probate judge in 
the trial of contested elections of justices. 

Eleventh. To solemnize marriages.l 

Police courts and city courts.- In large cities the civil 

and criminal jurisdiction of justices of the peace is ordina

rily divid d between two sets of courts. City courts exercise 

a minor civil jurisdiction and police courts try petty crim

inal offenses and make a preliminary investigation in the morE 

serious offenses; namely, felonies or ~erious misdemeanors. 

After a city court is established justices of the peace with

in the city are deprived of all jurisdiction except in ac

tions for the recovery of money where the amount claimed does 

not exceed l. City courts have been established in the fol

lowing cities of Kansas: Arkansas City, Atchison, Coffeyvillei 

Hutchinson, Kansas City, (three divisions), Leavenworth, 

Pittsburg, Topeka, and Vichita (two divisions). Who creates 

a city court and what is its jurisdiction? 

Whenever it is made to appear to the satisfaction of the 
governing body of any city of the first class that there is 
need for the establishment of a city court in such city for 
the administration of justice, such governing body may es
tablish a city court in such city by and with the consent of 
such city court, a clerk of such city court, and a marshal 
of such court. 

The court hereby established shall, under the limita
tions and restrictions herein provided, have original juris
diction in civil actions for the recovery of money only, and 
to try and determine the same, where the amount claimed does 
not exceed one thousand dollars; and the court hereby estab
lished shall have jurisdiction o~ actions for the recovery 
of specific personal property not to exceed five hundred 
dollars in value, as hereinafter provided. In all other 

lRevised statutes of Kansas, annotated, 1923, Chapter 
61, Article I, Paragraph 102. 
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respects the said court hereby established shall have the 
same jurisdiction, civil and criminal, as justices of the 
peace now have in this state relating to necessary exercise, 
all the laws of this state relating to the powers, duties and 
jurisdiction of justices of the peace and practice, pleadings 
and proceedings in justice courts which are not in conflict 
with the provisions of this act shall apply to said city 
court and the judge thereof, and to the mode of practice 
therein, and to the power thereof, original, mesne and final, 
so far as the same may be applicable, Provided, That after 
this act shall take effect justices of the peace in such city 
shall have no jurisdiction of any case, civil or criminal, 
except in civil actions for the recovery of money only here 
the amount claimed exclusive of costs does not exceed the sum 
of one dollar; but this act shall not apply to any suit or 
proceeding pending before justices of the peace at the time 
this act takes effect, nor to the enforcement of judgments 
theretofore rendered by them.l 

County court.- Another of the courts of the lowest grade 

in Kansas is the county court. In any county in which a city 

court has·not been established, the board or county commis

sioners may establish a county court by passing a resolution 

adopting the provisions of the county court act. The probate 

judge is judge of the county court and is also its ex officio 

clerk. Appeals may be taken to the district court in the same 

manner as an appe ·1 from a justice of the peace judgment, and 

there all the issues of fact and law are tried de novo. 11th

in the county, the county court has the same jurisdiction in 

both civil and criminal matters as the justices of the peace, 

and in addition, has concurrent jurisdiction with district 

court in all civil cases and suits of replevin where amount 

claimed or value of property sought does not exceed 1000. 

The county court has no jurisdiction: 

lRevised Statutes of Kansas, op.cit., Chapter 20, Article 
14, Paragraph l401. 
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(l) To recover damages for assault, or assault and 

battery; 

{2) For slander or malicious prosecution; 

(3) Against justices of the peace or any other officers 

for misconduct in office; 

(4) On contracts for real estate; 

{5) Actions in which title to real estate is sought to 

be recovered, or may be drawn in question; 

(6) To foreclose mortgages on real estate. 

In all civil matters involving $300. or less, and in all 

civil and criminal matters where justice of peace has juris

diction, the justice civil and criminal code and procedure 

applies. In all other matters, code of civil procedure in 

district courts apply. 

Probate courts.- In every county of Kansas there is a 

probate court. Each probate court has jurisdiction within 

its own county as follows: 

The probate courts shall be courts of record, and within 
their respective counties, shall have original jurisdiction: 

First: To take the proof of last wills and testaments, 
and admit them to probate, and to admit to record authenti
cated copies of last ills and testaments executed, proved 
and admitted to probate in the courts of any other state, 
territory or country. 

Second: To grant and revoke letters testamentary and of 
administration. 

Third: To district and control the official acts of 
executors and administrators, settle their accounts and 
order the distribution of estates. 

Fourth; To appoint and remove guardians for minors, 
persons of unsound mind, and habitual drunkards, and make 
all necessary orders relating to their estates, to direct and 
control their official acts, and to settle their accounts. 
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Fifth: To bind apprentices, and exercise such control 
and make such orders respecting them and their masters as 
the law prescribes. 

Sixth: To hear and determine cases of habeas corpus. 

Seventh: To have and exercise the jurisdiction and 
authority provided by la respecting executors and adminis
trators, and settlement of the estates or deceased persons.l 

The probate court is in session at all times. 

Second, Courts or Original Jurisdiction. 

District courts.- There shall be in each county organ
ized for judicial purposes a district court, which shall be a 
court of record, and shall have general· original jurisdiction 
of all matters, both civil and criminal (not otherwise pro
vided by law}, and jurisdiction in cases of appeal and error 
from all inferior courts and tribunals, and shall have general 
supervision and control of all such inferior courts and tri
bunals, to prevent and correct errors and abuses.2 

Thirty-nine district courts serve the one hundred and 

five counties of Kansas. In the thinly populated western 

section of the state one district court serves as high as 

seven counties, while in Sedgwick County there is one court 

with tour divisions. Most of the judicial activity of the 

State is centered in these courts. 

Third, Courts of Last Resort. 

Supreme court.- The supreme court shall be a court of 
record, and in addition to the original jurisdiction con
ferred by the constitution, shall have jurisdiction in all 
cases or appeal and proceedings in error from the district 
and other courts in such manner as may be provided by law; 
and during the pendency of any appeal or proceeding in error, 
on such terms as may be just, may make an order suspending 
further proceedings in the court beio, until the decision 
of the supreme court. 

lRevised Statutes of Kansas, op. cit., Chapter 20, 
Article 11, Paragraph 101. 

2Ibid., Article 3, paragraph 301. 
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The supreme court shall meet at the state capital on the 
first Tuesday in January, and ~uly in each year. Special and 
adjourned terms of the court may also be held at such times 
as a majority of the judges may direct; but notice of the 
time of the holding of such special or adjourned terms must 
be given by publication of twenty days, in a newspaper pub
lished at the state capital.l 

The Court of Last Resort, The Supreme Court, is the su

preme judicial authority of the State of Kansas. ~his court 

is composed of a chief justice and six associate justices. 

The principal business of the Supreme Court is to review the 

decisions of courts of the first and second grade in cases 

carried up on appeal or writ of error, and to determine wheth

er the judgment of the lower court is to be sustained or re

versed. Its decisions are final and binding upon all persons 

within the State; but in exceptional classes of cases {where 

a federal law, treaty, or the federal constitution is in

volved), its decisions may be reviewed by the Supreme court 

of the United States . 

There shall be in each county organized for judicial 
purposes a district court, which shall be a court of record, 
and shall have general original jurisdiction of all matters, 
both civil and criminal (not otherwise provided by law), and 
jurisdiction in cases of appeal and error from all inferior 
courts and tribunals, and shall have a general supervision 
and control of all such inferior courts and tribunals, to 
prevent and correct errors and abuses. 

The numbers of the districts of the state of Kansas and 

the counties included in each are as follows: 

laevised Statutes of Kansas, op. cit., Chapter 20, 
Article 1, Paragraph 102. · 

2Ibid., Chapter 20, Article 8, Paragraph 81?. 



1. Leavenworth 

2. Atchinson 

3. Shawnee 

4. Anderson 
Douglas 
Franklin 

5. Chase 
Coff'ee 
Lyon 

6. Bourbon 
Lynn 

7. Neosho 
ilson 

s. Dickinson 
Geary 
Marion 
Morris 

9. Harvey 
McPherson 
Reno 

10. Johnson 
Miami 

11. Cherokee 
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12. Cloud 
Republic 
rVashington 

13. Butler 
Chautauqua 
Elk 
Greenwood 

14. Montgomery 

15. Jewell 
Mitchell 
Osborne 
Smith 

16. Labette 

l?. Cheyenne 
Decatur 
Norton 
Phillips 
Rawlins 

18. Sedg ick 

19. Cowley 
Sumner 

20. Barton 
Rice 
Stafford 

21. Clay 
Marshall 
Riley 

22. Brown 
Doniphan 
Nemaha 

23. Ellis 
Gove 
Logan 
Trego 
Wallace 
Russell 

24. Barber 
Harper 
Kingman 
Pratt 

29. Wyandotte 

30. Ellsworth 
Lincoln 
Ottawa 
Saline 

31. Clark 
Oomanche 
Ford 
Gray 
Kiowa 
Meade 

32. Finney 
Hamilton 
Greeley 
Lane 
Scott 
Wichita 

Federal courts 

33. Edwards 
Hodgeman 
Ness 
Pawnee 
Rush 

34. Graham 
Rooks 
Sheridan 
Sherman 
Thomas 

35. Osage 
aubansee 

36. Jackson 
Jefferson 
Pottawat
omie 

37. Allen 
oodson 

38. Crawford 

39. Grant 
Haskell 
Morton 
Seward 
Stanton 
Btevens 

Article III, Section l, of the Constitution of the United 

States provides as follows: 

ttThe Judicial Power of the United States, shall be vested 

in one Supreme Court, and in such inferior courts as the Con-

grass may from time to time ordain and establish." 

Federal Courts of the United States may be classified 

as: {a} Federal district courts, (b) Federal circuit court of 



I 
I-' 
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a, 
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appeals, and (c) Federal supreme court. 

Due to the fact that this thesis is concerned primarily 

with the judiciary of the State of Kansas, the federal courts 

will not be treated in detail. Jurisdiction of the divisions 

of the federal district courts and the federal circuits of 

appeals will be shown in the pages immediately following. 

There are three divisions of the United States District 

court of Kansas, and each division has a separate clerk and 

keeps separate records. The meeting place of each division 

is as follows: 

Division Place 

First - - - - - - - - - - - - - - - - - Leavenworth 
Topeka 
Kansas City 
Salina 

Second -- - - - - - - - - Wichita 

Third - - - - - - - - - - - - - - - - - Fort Scott 

The counties in the state are divided among the three 

divisions as follo s: 

First 

Atchison 
Brown 
Chase 
Cheyenne 
Clay 
Cloud 
Decatur 
Dickinson 
Doniphan 
Douglas 
Ellis 
Franklin 
Gove 
Geary 
Graham 
Jackson 
Jefferson 

Jewell 
Johnson 
Leavenworth 
Lincoln 
Logan 
Lyon 
Marion 
Marshall 
Mitchell 
Morris 
Nemaha 
Norton 
Osage 
Osborne 
Ottawa 
Phillips 
Pottawatomie 

Rawlins 
Republic 
Riley 
Rooks 
Russell 
Salina 
Shawnee 
Sheridan 

herman 
Smith 
Thomas 
Trego 
Wabaunsee 
Wallace 
Washington 
wyandotte 

second 

Barber Hodgeman 
Barton Kearney 
Butler Kingman 
Clark Kiowa 
Comanche Lane 
Cowley McPherson 
Edwards Meade 
Ellsworth Morton 
Finney Ness 
Ford Pawnee 
Grant Pratt 
Gray Reno 
Greeley Rice 
Hamilton Rush 
Harper Scott 
Harvey Sedgwick 
Haskell Seward 

staf:far( 
Stanto11 
Steven:: 
Sumner 
Wichita 





Allen 
Anderson 
Bourbon 
Chautauqua 

Cherokee 
Coffee 
Crawford 
Elk 
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Third 

Greenwood 
Labette 
Linn 
Miami 

Montgomery 
Neosho 
Wilson 
v oodson 

There are ten United States circuit court of appeals. 

The numbers of the circuits and the states included in each 

are as follows: 

First 

Maine 
Massachusetts 
New Hampshire 
Rhode Island 

Second 

Connecticut 
New York 
Vermont 

Third 

Delaware 
New Jersey 
Pennsylvania 

Fourth 

Maryland 
North Carolina 
Virginia 
West Virginia 

Fifth 

Alabama 
Georgia 
Florida 
Lousiana 
Mississippi 
Texas 

Sixth 

Michigan 
Ohio 
Kentucky 
Tennessee 

Seventh 

Illinois 
Indiana 
Wisconsin 

Eighth 

Arkansas 
Iowa 
Nebraska 
North Dakota 
South Dakota 
Minnesota 
Missouri 

Ninth 

Arizona 
California 
Idaho 
Nevada 
:Montana 
Oregon 
Washington 

Tenth · 

Colorado 
Kansas 
New Mexico 
Oklahoma 
Utah 
Wyoming 
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11illiam B. Gi.tteau, Government and Politics in the 
United States , p. 117, Boston: The Riverside Press,--r§25 . 
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CHAPTER III 

TRIAL PROCEDURE 

The Steps In An Action At La 

The principal object of this thesis is to present a list 

of cases selected from the Kansas Reports. Ho ever, it is 

necessary that the student have a mental picture of the pro

cedure through hich litigation travels on its journey through 

the courts of original jurisdiction to the supreme court. 

First, this chapter defines an action at law and maps out six 

steps through which the action proceeds before it is disposed 

of by the court of original jurisdiction. Second, this chap

ter explains a suit in equity and sho,s the steps in this 

procedure. Third, the matter of the appeal is discussed 

briefly. 

What is an action? 

Action. An action is an ordinary proceeding in a court 
of justice by hich a party prosecutes another party for the 
enforcement or prosecutes another party for the enforcement 
or protection of a right, the redress or prevention of a 
wrong, or the punishment of a public offense.l 

hat are the kinds of action? 

"Actions are civil and crlminal. ctions are of two 

kinds; First, civil. Second, crimina1.n2 

~criminal action. criminal action is one prosecuted 

by the state as a party against a person charged with a 

public offense for the punishment thereof."3 

lRevised statutes of Kansas, op. cit., Chapter 60, 
Article 1, paragraph 104. 

2rbid., paragraph 106. 

3Ibid., paragraph 107. -1?-
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"Civil action. Every other action is a civil action.nl 

How action commenced. A civil action may be commenced 
in a court of record by filing in the office of the clerk of 
the proper court a petition and causing a summons to be 
issued thereon.2 

The essential difference bet een a criminal case and a 

civil case is that in the first the state prosecutes and the 

guilty person is punished, while in the second a private in

dividual seeks to maintain his rights and, if successful, is 

a arded damages. Business la is a branch of the civil la. 

The procedure in civil action includes the following 

steps: 

The praecipe and original rit.- The praecipe is the 

filing of a request that a writ be issued under the authority 

of the court. The it is directed to the sheriff of the 

county here the court has jurisdiction and he is instructed 

to summons the defendant to appear in court to defend his 

action. 

Summons. Issuance; contents; praecipe. The summons 
shall be issu d by the clerk upon written praecipe filed by 
the plaintiff; shall be under the seal or the court from 
hich the same shall issue, shall be signed by the clerk, 

and shall be dated the day it is issued. It shall be di
rected to the sheriff of the county, and command him to notif 
the defendant or d fendants, named therein, that he or ·they 
have been sued, and must ans er the petition filed by the 
plaintiff, giving his name, at a time stated therein, or the 
petition ill be taken as true, and judgment rendered accord
ingly; and here the action is on contract for the recovery 
of money, there shall be indorsed on the writ the amount to 

lRevised tatutes of Kansas, op. cit., Chapter 60, 
article l, paragraph 108. 

2Ibid., paragraph 301. 
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be furnished in the praecipe, for which, with interest, 
judgment will be taken, if the defendant fail to answer. If 
the defendant fail to appear, jud©._Tlent shall not be rendered 
for a larger amount and the costs.l 

Appearance.- The defendant appears in court or is repre

sented there by his attorney. If the defendant ignores the 

summons of' the writ, judgment may be rendered against him. 

The pleadings.- "Pleadings defined. The pleadings are 

written statements by the parties of the facts constituting 

their respective claims and defenses.n2 _ 

Pleadings are conducted in writing and presented to the 

court. The pleadings begin with the declaration of the 

plaintiff presented by his attorney who makes a formal state

ment of the facts upon which he bases his claim. The plain

tiff's attorney presents his case in the form of a petition. 

Contents of the petition. The petition must contain: 

First. The name of the court and the county in which 
the action is brought and the names of the parties plaintiff 
and defendant, foll-owed by the word "petition". 

second.· A statement of the facts consti tu'ting the cause 
of action in ordinary and concise language, and without 
repetition. 

Third. A demand of the relief to which the party sup
poses himself entitled. If the recovery of money be demanded, 
the amount thereof shall be stated; and if interest thereon 
be claimed, the time from which interest is to be computed 
shall be also stated.3 

The defendant may deny the truth of the facts or he may 

admit the truth of the facts, but submit new facts to justify 

!Revised Statutes of Kansas, op. cit., Chapter 60, 
Article 25, paragraph 2501. 

2Ibid., Article?, paragraph 701. 

3Ibid., paragraph ?04. 
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or alt r the original claim set up by the plaintiff. The 

defend nt still has another recourse. He may admit the truth 

or the facts, but claim that the la does not allow the rem

e y asked for. This is kno n as a demurrer. 

at form does the demurrer take? 

Grounds of d murr r. he defendant may demur (to raise 
an objection as to legal sufficiency} to the petition only 

hen it appears on its face, either: 

First. That the court has no jurisdiction of the p rson 
of the defendant. 

Second. That the plaintiff has no legal capacity to 
sue. 

Third. That there is another action pending bet een 
the same parties. 

Fourth. 'I'hat several causes of action are improperly 
joined. 

Fifth. hat the petition does not state facts suffi
cient to constitute a cause of action.l 

If the defendant does not ans er the petition with a 

demurrer he may do so ith a denial. This is called an 

answer. 

Contents of ans er. he ans er shall contain: 

First. general or specific denial of each material 
allegation of the petition controverted by the defendant. 

Second. statement of any ne matter constituting a 
defense, counter-claim or set-off, or a right to relief con
cerning the subject of the action, in ordinary and concise 
language, and ithout repetition. 

Third. en relief is sought, the nature of the relief 
to which the defendant supposed himself entitled.2 

1Revised utatutes of Kansas, op. cit.~ Chapter 60, 
rticle 7, Paragraph 705. 

2Ibid., Paragraph 710. 
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If the plaintiff ishes he may demur to the ans er. 

Reply or demurrer to answer. When the answer contains 
ne matter, the plaintiff may reply to such ne matter, 
denying generally or specifically each allegation contro
verted by him; and he may allege, in ordinary and concise 
language, and without repetition, any new matter not incon
sistent with the petition, constituting a defense to such 
ne matter in the answer; or he may demur to the same for 
insufficiency, stating, in his demurrer, the grounds thereof, 
and he may demur to one or more of such defenses set up in 
the answer, and reply to the residue.! 

hen the defendant and the plaintiff have answered each 

other in such a manner as to reach a single issue the case 

is ready for trial. 

The trial.- "Trial defined. A trial is a judicial ex

amination of the issues, hether of law or fact, in an ac

tion. 2 

Most civil cases involv the ascertaining of damages. 

This requires a jury. If the plaintiff fails to make out his 

case, the judge may dismiss it. Occasionally the evidence 

all tends to only one conclusion, in which case the judge di

rects the jury to bring in a verdict for one party or the 

other. All the jury need then do is to determine the dam

ages. By agreement of both parties a civil case may be tried 

before a judge without the assistance of a jury. 

Verdict and judgment.- Judgment defined. A judgment is 
the final determination of the rights of the parties in an 
action.3 

Rendition of verdict. hen the jury have agreed upon 
their verdict they must be conducted into court, their names 
called by the clerk, and their verdict rendered by their 

lRevised statutes of Kansas, op. cit., Chapter 60, article 
7, paragraph ?17. 

2Ibid., Article 29, paragraph 2901. 
3Ibid. Article 31 h 3101. 
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foreman. en the v rdi tis announced, either party may 
require the jury to be poll d, which is done by the clerk 
or the court asking each juror if it is his verdict. If any 
one answers in the negative, the jury must again be sent for 
further deliberation.I 

The verdict rendered in a civil suit is not ref rr d to 

as a sentence but is a det rmination of the rights of the 

parties and an a ard of damages. 

Execution.- Executions shall be deemed proc ss of the 
court, and shall be issued by the clerk, and directed to the 
sheriff of the county. They may be directed to different 
counties at the same tim .2 

The defendant must comply ith the award. If he does 

not the plaintiff's attorney r quests the court to issue 

writ of execution. The writ commands the sheriff to levy 

upon and sell enough of the property of the defendant to 

satisfy the a ard. If the defendant has no property, or if 

he has concealed or transported his property, execution may 

be temporarily impossible. The judgment may have to be filed 

in the jurisdiction here the property is found. 

The teps In A suit In Equity 

This is a proc dure for a remedy herein money damages 

ill not satisfy. The to principal remedies are injunction 

and specific performance. injunction is an order of the 

court directing that a certain act shall not be done or shall 

be done. Specific performance is a decree of court hereby a 

party is directed or ordered to do a specific thing or act 

that h has already agreed to do. 

lRevised vtatutes of Kansas, op. cit., Chapt.er 60, 
article 29, paragr ph 2916. 

2rbid., Article 34, paragraph 3401. 
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ive steps are ordinarily necessary in equity: 

(l) .Bill of complaint.- The bill of complaint is the 

method by hich the plaintiff calls the attention of the 

court to ertain facts and asks that the court summon the 

def ndant to a hearing and grant reli f. 

(2) Subpoena and appearan e.- subpoena is a writ di

recting the defendant to appear at a certain time or run the 

risk of the case being decided against him in his absence. 

( 3} Pleadings. - Equity pleadings ar·e much more formal 

than those in la. The defendant may file an ans er denying 

any interest in the matter or he may admit the truth of the 

facts and claim the la does not allo the remedy asked for. 

He may make a general denial. 

4) Hearing.- A case in equity is held before a judge 

only and is kno n as ah aring. The judge may summons a jury 

and submit to it such questions of fact as he sees fit. 

(5) A judgment in la is a mere statement of the rights 

of the parties. decree in equity goes further and directs 

a party to perform or to c~ase from performing some specific 

act in order that justice may be done. 

The Appeal 

n appellate court is a court which passes upon ques

tions of la that have arisen in a decision of a case in 

lo er courts. case may be appealed upon what is known as a 

it of rror. writ of error claims that a judge of aloe 

court has. decided some point contrary to la. D~ring the 

course of nearly every trial attorneys make objections to the 
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procedure, and the judge must decide hether he 111 sustain 

the objection or overrule it. hen the case gets to the ap-

pellate court on writ of error the court must decide the point 

of la. The judgment of the lo er court may be affirmed or 

the case may be sent back for retrial. If the point of law 

is fundamental the appellate court may cause its on decision 

to stand and dismiss the case. 

Not all cases that are appealed are done so on writ of 

error. They may be appealed on the grounds that the verdict 

is contrary to the eight of evidence or the discovery of ne 

evidence. In that instance the appellate court calls for all 

the records, including the evidence, of the inferior court to 

be revie ed by the judges. The appellate court may designate 

tha.t the case be retried, may dismiss it, or render its own 

judgment. 

In civil cases brought under the provisions of this act 
in the county court either party may appeal from the final 
judgment of the county court to the district court, in the 
same oases and in the same manner and 1th the like effect so 
provided by la in cases tried and determined in justice 
courts; and may there have a trial de novo of all issues or 
questions of fact and law; the bond shall be approved by the 
judge of the court. On such appeals the provisions of the 
code of aivil procedure before justices with reference to ap
peals shall govern the method and procedure in taking the ap
peal, except as herein other ise provided.l 

1Revised tatutes of Kansas, op. cit., Chapter 20, 
rticle 8, paragraph 817. 



CHAPTER IV 

SELECTED LIST OF CASE STUDIES FOR 
USE IN TE CHING BUBINE3S LA v 

This thesis contains two hundre.d and twenty-six selected 

cases from the Kansas Reports. A great number of cases were 

considered before deciding on those appearing herein. The 

object as first to obtain cases involving business law 

principles and second to select cases sufficiently simple to 

be und rstandable to high school students. Cases listed deal 

with contracts, agency, negotiable instruments, bailments, 

sales, devices used to protect creditors, insurance, partner

ships, corporations and real property. 

Contracts 

Case 1. A contract is an agreement bet een two or more par
ties. It must of necessity be binding on both, hence, if 
binding on one party only, it cannot be a contract. G. G. 
Railsback, ppellee, V. J. Raines, Appelant, Vol. 110, Page 
220, Reno. January 7, 1922. 

Case 2. A contract is the agreement oft o competent parties 
about a legal and competent subject matter, upon a mutual 
legal consideration, with a mutuality of obligation. The 
State of Kansas, Ex.Rel. John peer, v. R. A. Barker, Secre-
tary of State. Vol. 4--Page 379. · 

Case 3. In order to the enforcement of executory contracts 
they must be mutually binding upon both parties to them. 
Hence, an engagement by one person to perform services for an
other, in consideration of certain payments to be made and 
with certain funds and other assistance to be furnished by 
the other, but withou:t a corresponding agreement with such 
other to accept the services and furnish the funds and as
sistance, is not enforceable by the promisor, by way of action 
for damages for non-employment until its execution has been 
mutually entered upon and partially performed. Wyandotte. 
Vol. 59-Page 601. George foolsey et al. v. Matthew Ryan, JR., 
et al. Octooer a, 1898. 

Case 4. A letter, including an agreement for the division of 
property left by a decedent as signed by all the hairs ex
cepting one, to hom it was mailed for his consideration and 
action. He did not reply nor make any communication regarding 
it, but in the course of something over a eek came to the 
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place of residenc of the sign rs, bringing it 1th him, ar
riving after the death of one of them. He then assumed the 
position that the letter, to hichbi.s signature as affixed, 
had become a binding contract. Held, that the position as 
untenable, because for that stipulation to have arisen his 
acceptance must have been determined upon and communicated 
during the life of all the parties. • A. Ritchie, Myrtle 
Bussert, and J~nnie Burns, Appelants, v. Edward Ra lings and 
Polly Ann Ra lings, ppellees. Vol. 106, Page 118. Cherry
vale, Jan. 10, 1920. 

Case 5. To enter into a contract by correspondence, there 
must be a definite proposition from one side and an unquali
fied acceptance by the other side. Vol. 111, Pag 240 Elk. 
My 6, 1922. 

Case 6. contract may originate in an advertisement or offer 
addressed to the public generally, and if the offer be ac
cepted by any one in good faith without qualifications or 
conditions, it will be sufficient to convert it into a bindin 
obligation. If the acceptor affix conditions to his accep
tance not comprehended in the proposal, there can be no agree
ment without the ass nt of the proposer to such conditions. 
T. F. eymour v. Armstrong & Kassebaum. Vol. 62, Page ?20, 
pril 6, 1901. 

Case 7. here a proposition to enter into a contract is made, 
and no time of acceptance is fixed by the party proposing, it 
must be accepted ithin a reasonable time. here a proposi
tion to sell a stock of merchandise is made to a distant 
party by letter, in which he asks for an early response, the 
propo er has a right to expect a prompt reply through the 
mail, hich is th usual mode of accepting an offer made by 
letter, or else by some other equally expeditious means • 

• & J. Trounstine & Co. v •• H. uellers. Vol. 35, Page 44?. 
Franklin. 

Case a. A itten contract, by the terms of hich ~. under
takes to pay • a sum of money at a stated time in considera 
tion of the conveyance by Q. and her husband of certain real 
estate to the Amus ment s yndicate Company, subject to a lease 
and to a note and mortgage, tthe same being a first lien upon 
the property conveyed, the musement yndicate Company assum
ing and agre ing to pay the same, is not, on its face, an 
unenforceable contract. Mary K. uinton v. John R. ulvane 
Vol. 71, Page 68?. oha nee. July 7, 1905. 

Case 9. An optional agreement to sell and convey land, signed 
by the oner alone, although unilateral at its inception, be
comes absolute and mutually binding on both parties if the 
option be accepted by the vendee ithin the time and on the 
terms specified and such an agreement ill be specifically en
fore d, if fairly made and for a sufficient consideration. 
aline E. Chadsey, as dministratrix, etc., et al., v. ary 
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Case 10. her negotiations are entered into for the sale of 
goods, there must be an unconditional acceptance of the offer, 
or no contract is consummated. Thus, where negotiations were 
carried on by letter, and the one party, residing in st. 
Louis, rote a letter offering 3.50 per bushel on certain 
goods deliv red in st. Louis, and the other party, residing 
in Junction City, seventeen days thereafter, shipped the 
goods to t. Louis, and at the s me time rote a lett r, the 
first since the offer announcing th shipment, making no ac
ceptance of the offer, and stating that they should expect th 
highest mark t price: held, that no contract as consummated, 
and that the consignee as not bound to accept and pay for the 
goods; and, further, that the court, construing the letters, 
should have so instructed the jury. Plant Seed Co. v. Luther 
Hall and others. Vol. 14, Page 420. Davis 

Case 11. fter appointing defendant its local dealer to sell 
its plo s, plaintiff ote him proposing to ship him a c rtai 
plo it had p eviously sold in his territory through its trav
eling salesman and to charge him the holesale price, 1th 
directions that upon delivering the plow he should make set
tlement in his favor 1th the purchaser and take the latter's 
notes, hich ould leav him a small profit. The letter con
cluded 1th the statement, and unless e hear from you to 
the contrary, will proceed as above". The defendant made no 
reply to the letter, and plaintiff shipped him the plow and 
charged his account 1th the price. Before the plow as de
livered, defendant notified the traveling salesman that he 

ould have nothing to do 1th the transaction, but agre d at 
the request of the salesman to receipt for the plo and turn 
it over to the purchaser, hich he did. In an action against 
the dealer to recover the purchase price, held, that the evi
dence was sufficient to sustain a finding of apparent author
ity in the traveling sal sman to make the arrangement c rried 
out, and that the contract sued upon nev r b came effective, 
because there was no acceptance of the proposition for the 
purpose stated in the lett r. The J. I. Case low orks, 
ppellant, v. H. o. Thorne, ppellee. Vol. 102, Page 849. 

Kingman. pril 6, 1918. 

Case 12. It is competent for a court, in the int rest of 
equity and justice, to reli v parties from stipulations in
advertently, mistakenly or fraudulently made and entered into 
by them. The exercise of this po er is largely a matt r of 
discr tion, and it is held that there was no abuse of dis
cretion in the relief granted in this instance. Irene hit, 
ppellee, v. • L. Kincade et al., ppellant. Vol. 95, Page 

466. Finney. 1ay 8, 1915. 

Case 13. mutual mistake in a deed conveying real property 
may be shown, although th parties thereto did not, before it 

as signed, carefully examine it to ascertain hether it ex
pressed heir agre ment. A mutual mistake in a ritten con-

• tract is one that is made by all the parties thereto. 
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Albert Zuspann and R. B. zuspann, Appellants, v. Moses A. Roy 
and Elizabeth E. Roy, ppellees. Vol. 102, Page 188. 
Sherman. Jan. 12, 1918. 

Case 14. Where inquiry as to the contents or a written con
tract is lulled by fraud and deceit and one party is induced 
to sign the contract by the false representations of the other 
that it contains the provisions agreed upon, when in fact it 
does not, the party who procures the signature by fraud will 
not be entitled to enforce such contract, although the one 

ho signed it did so without reading it or having it read to 
him. A. Shook v. The Puritan Manufacturing Company, a Part
nership.- Vol. '75, Page 301. Hodgeman. arch 9, 1907. 

Case 15. To maintain an action for fraudulent representation 
made to induce a sale, the representation must have been kno 
to be false by the person making it, or at least he must have 
made it without reasonable grounds for believing it to be 
true. The Farmers' stock Breeding Association v. Adam Scott 
et al. Vol. 53, Page 534. 

Case 16. Held further, that a claimed right on the part of 
the defendant to rescind the contract because of an admitted 
mutual mistake of law regarding the authority of the city 
council to exclude the defendant from using the streets of 
the city was not sustained. H. o. Janicke. Doing Business 
as the Washington Telephone Company, Appellee, v. The Wash
ington Mutual Telephone Company et al., Appellants. Vol. 96, 
Page 309 Washington. 

Case 17. In ari action to einstate an insurance policy and 
to recover thereon, the record exa ined and no evidence dis
cerned therein to justify_a fi dig that mhe insured had been 
induc d to surrender it through fraud nor on any terms other 
than those embraced in the policy. Bertha A. Green, Appellee 
v. The Bank rs Life Insurance Company ·of Nebraska, Appellant. 
Vol. 112, Page 50. 

Case 18. In a negotiation between parties for the sale of 
property the price of $137.50 was agreed upon and a pay
ment of 7.50 was made thereon. The balance, 130. was to be 
paid in installments of 20. One of the parties understood 
and agreed that an installment was payable every thirty days 
thereafter until all was paid, while the other understood 
and agreed that an installment was payable every ninety days 
thereafter. Held, That there as no sale. 
Hiram • Hogue v. John Mackey et al. Vol. 44, Page 277. 
Johnson. 

Case 19. Rule followed that in the absence of pleading and 
proof of some species of fraud or mutual mistake in the pro
curing of a party's signature to a plain and unambiguous 
ritten contract, it must be enforced according to its terms, 

and neith r pleading nor proof of a parol understanding at 
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variance with such terms can be considered. 
The J.B. Colt Company, ppellant, v. Minnie F. Kocher et al., 
Appellees, Vol. 123, Page 286. Pratt. 

Case 20. here there is no fraud or mistake, it cannot be 
said that the minds of the parties to a contract did not meet 
here the contract is reduced to writing and is signed by the 

parties thereto. Robert c. Mayse, Appellant, v. John B. 
Grieves, Appellee, Vol. 124, Page ?54. Clark. 

Case 21. A promis to do an act, hich one is not otherwise 
legally bound to perform, is a sufficient consideration for a 
contract to forbear action, notwithstanding the .act is one ap
parently more to the interest of the promisor than of the 
promisee, and notwithstanding it may be difficult to ascribe 
a motive to the latter for ishing it done. 
Dendy v. Russell, 67 Kan. 721 Miami. Nov. 7, 1903. 

Case 22. A contract provided that an invalid should be main
tained and cared for by her sister during her life, including 
nursing and medical attention, and for these as well as for 
services previously rendered, a consideration of 3000. was 
agreed upon, for which a promissory note was given. The con
tract is held not to be lacking in consideration, nor can the 
note be regarded as unenforceable because the sick woman only 
lived a fe eeks. Findings of the court that the invalid had 
capacity to make a contract, and that the one made as not 
procured by undue influence, are held to be supported by suf
ficient evidence. Roy Crow, Appellant, v. nna Floss Simon, 
Appellee, Vol. 132, Page 519. Phillips. 

Case 23. An agreement to do or the doing of that which a 
person is already bound to do does not constitute a sufficient 
consideration for a new promise. Plaintiffs subscribed and 
guaranteed the payment of a sum of money and the conveyance 
of land on condition that a college should be located upon a 
certain tract of land, and the defendant, who would be bene
ficially interested by a location of the college in that 
vicinity, subscribed and agreed to pay plaintiffs a certain 
amount of money, provided the college was located on the 
southwest 40 acres of the tract named in plaintiffs' sub
scription. The college was located in accordance with the 
terms of the plaintiffs' subscription, but not on the south
west 40 of the tract, as named in defendant's subscription. 
After the college appears to have been permanently located, 
and the plaintiffs' liability had become fixed, they obtained 
from the defendant a new, oral promise to pay the amount of 
his subscription, not ithstanding the change of location. 
Held, That the new promise, as it appears from the record to 
have been made, was ithout consideration. H.B. Schuler v. 
s. H. yton et al. Vol. 48, Page 282. Cowley. 
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Case 24. finding that the consideration of a deed as not 
adequate does not mean that it as not legally sufficient. 
Julia Hays et al., Appellees, v. f. ~ . Patterson, Appellant 
Vol. 97, Pag 478, Otta a. ~arch 11, 1916. 

Case 25. hen the issue is hether an oral promise to pay 
on y as made, evidenc of the xistenoe of a moral obliga

tion to pay the money for benefits received by the promissor, 
is admissible, and may be considered by the jury as tending 
to show probability that the promise was made. Mo al obliga
tion to make recompense for benefits received ill sustain a 
subsequent promise to pay for the benefits. 
J •• Holland, App llee, v. illiam c. ~rtinson, ppellant. 
Vol. 119, Page 43. ~edg ick. July 11, 1925. 

Case 26. binding contract can be made .by mutual promises; 
each promise furnishes a sufficient cqnsideration for the 
other. • Kramer, doing business as the Columbian teel 
Tank Company, ppellant, v. B. alters, ppellee. Vol. 103, 
Page 135. Butler. ay 11, 1918. 

Case 27. A married oman may, in this state, bind herself by 
her contracts to the extent of her separate property; and a 
personal judgment may be rendered against her hich will reach 
any or all of her separate property not exempt from execution 
nder the exemption las. Samuel iner v. Louisa B. earson, 

et al. Vol. 16, Page 2?. Franklin. 

Case 28. Under the statutes of Kansas a minor's contracts 
are never void, but mer ly voidable. state of Kansas v. 

e is • ather ax. ol. 12, Page 463. Franklin. 

Case 29. A contract with a minor, under which he performed 
ersonal services for an employer, is not to be ·regarded s 

inop rative or void merely because of minority, or because 
the consent of his parents as not first obtained. Payment 
to the minor is a full satisfaction for such services, and 
the parents or guardian cannot recover therefor. Ping ining 
nd illing Company v. B • . • Grant, a iinor, etc. Vol. 68, 
age 732. Cherokee. March 12, 1904. 

Case 30. The contract of a minor cannot be disaffirmed here, 
on account of his on misrepresentations as to his majority, 
or from having engaged in busines as an adult, the other 
party has good reason to and does believe the minor capable 
of contracting; and in an action thereon during minority or 
after ard, the defense of infancy is not available. 

enry • Dillon v. Burnham, Hanna, unger & Company. Vol. 43, 
Page ?7. Clark. 

Case 31. In an action for the value of services performed by 
minor for his stepfather proof of an oral agreement to pay 

for them may establish right to recover, by overthro ing the 
resumption that they ere r ndered by reason of th relation 
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ot the parties, notwithstanding the contract itself may be 
unenforceable under the statute or frauds because made upon 
consideration or marriage and not to be performed within a 
year. Gottfried Longhofer, a Minor, etc., Appellee, v. 
David Herbel, ppellant, Vol. 83, Page 278, ussell. 
Nov. 5, 1910. 

Case 32. An infant's executory contract is ordinarily void
able; that is, h may, if he chooses, refuse to execute and 
comply with its provisions, and may at any time hen he is 
sued upon it, before he comes of age, or within a reasonable 
time thereafter, disaffirm the same. But after he becomes 
of the age of twenty-one years he cannot disaffirm this con
tract, without returning to the other party what he may have 
received under it, if he then still possesses, or has ithin 
his control, what he so received. Henry Burgett v. John 
Barrick. Vol.,25, Page 366. Linn. 

Case 33. The right of a parent to recover in case of physical 
injuries to a minor child is founded solely upon the assump
tion tha~ such injury has rought pecuniary loss to the 
parent, and is not affected by the extent of the pain and 
suffering of the child. here the father, with the assent 
of the minor, recognizes and discharges his obligation to 
support such minor, a third party negligently injuring the 
minor cannot question the validity of such obligation, not 
even though he show that prior and subsequent to the injury 
and consequent confinement the parent permitted the minor to 
receive the proceeds of his labor. The obligation to support 
goes hand in hand with the right to services, and where one 
exists the other follows. Frederick P. Sawyer v. nthony 
Sauer. Vol. 10. Page 519. Miami. 

Case 34. The case of ater-Supply co. v. Root, -56 Kan. 187, 
holding that the presumption arising from an adjudication of 
insanity may be ov rcome by proof other than an adjudication 
of restoration, and that a contract or conveyance made by one 
adjudged a lunatic, but who is in fact sane when it is made, 
is valid, although no adjudication has been made that he has 
been restored to his right mind, follo ed. D. ~. Lower et 
al. v. H. ' . chuma char. Vol. 61, Page 625. 

Case 35. mistaken belief as to facts for hich there is 
some basis, or an illogical conclusion therefrom, is not 
necessarily an insane delusion. att Rezac et al., Appel
lants, v. Charles Rezac et al., ppellees. Vol. 115, Page 
482. Pottawatomie. Feb. 9, 1924. 

Case 36. There may be an insane delusion, although the be
lief entertained is not in the nature of things a physical 
impossibility; but if such belief is enterta. ned against all 
evidence and probability and after argument to the contrary, 
it affords grounds for inferring that the person entertaining 
it labors under an insane delusion. 
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Sherman Medill et al. v. E •• Snyder, as dministrator, etc., 
et al. Vol. 61, Page 15. 

Case 3?. L. borrowed a sum of money from F., and gave him 
a mortgage on eal estate as security. Default was made by 
L. and F. regularly obtained a judgment foreclosing the mort
gage and decreeing a sale of the land to satisfy the debt. 
In due time, and upon the required notice the land was sold 
to F. at a sale which was open and fair. The guardian of L. 
brought an action alleging the foregoing facts; and that at 
the time the loan as made, and ever since, L. was insane, 
and that F. knew of this insanity, but that the transaction 
as bona fide on the part of F. He claims that the trans

action as invalid on account of his ward's insanity but in
stead of offering to restore th amount paid, and asking that 
th contract and proceedings be annulled, he averred that the 
land as sold for less than its value; and he prayed a re
covery of the diff rence b tween the selling-price and the 
actual value. Held, That the petition was insufficient, and 
that the plaintiff was not entitled to the relief prayed for. 
George P. Leavitt, as Guardian of the person and estate of 
John H. Leavitt, an insane person v. Benjamin Files. Vol. 
38, Page 26. ourbon. Nov. 13, 1884. 

Case 38. The probate court is without authority to appoint 
a guardian of the person and estate of an adult, unless such 
person has been duly adjudged to be an idiot,a person of un
sound mind, or an habitual drunkard, and incapable of manag
ing his or her affairs. Mrs. A. c. Martin v. J. w. Ste art 
et al. Vol. 67, Page 424. Sedgwick. July 10, 1903. 

Case 39. Money in the hands of a stake-holder (betting on 
elections being prohibited) is a deposit, liable to be re
claimed and reoov red by each depositor on demand, at any 
time before it is paid over. E. R. Jennings v. P. G. Rey
nolds, Vol. 4, ·Page 92. Douglas. 

Case 40. The provisions of the statute regulating the legal 
rate of interest and providing penalties and forfeitures for 
taking or contracting for the payment of interest in excess 
of the statutory rate have abrogated the borrower's common 
la right tor cover back usurious interest. Vol. 104, 
Page 32. Edwards. Thomas F. Marshall, Appellee, v. c •• 
Beeler, Appellant. Jan. 11, 1919. 

Case 41. claim und r section 5198 of the United States 
Revised tatutes, to recover double the amount of usurious 
inter st paid to a national bank, is not a cause of action 
founded upon contract, and cannot be set off in an action by 
th bank upon a note oth r than that upon which th usurious 
inter st w s paid. • c. Fraker v. H.B. Cullum, R ceiver, 
etc. Vol. 24, Page 679. 

Case 42. A house mover bought out two other men in the same 
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town engaged in the same business, one of whom agreed in it 
1ng to contract no house moving for then xt ten years • . Held, 
that such contract, fairly construed, merely bound the seller 
to refrain for ten years from competing with the purchases, 
and is reasonable and valid, and its violation can be en
joined. George J. Fox, Appellant, v. w. H. Barbee and Calvin 
Pri st, Appellees. Vol. 94, Page 212. Edwards. Feb. 6, 
1915. 

Case 43. contract not to engage in a business, in acer-
tain vicinity tor limited time, is ancillary to a contract 
for the sale of such business. It can have no validity it 
made alone. G. A. Tong, Appellant, v. 1.:/. D. cArthur, 
Appellee. Vol. 121, Page 870. 

Case 44. Und r the unday las of this state, a contract mad 
on any day to perform any kind of labor ·on Sunday,. save the 
household offices of daily necessity, or other works of ne
cessity or charity", is void; but a contract made on Sunday 
to perform labor on any other day is valid. L. H. Johnson 
v. Ephraim Brown. Vol. 13, Page 529. Lyon. 

Case 45. The hold r of four c rtificates of sale of school
land attempted to transfer the rights thereunder to his wife. 
They occupied the land as a homestead. A written assignment 
in proper form was indorsed upon each certificate and an ac
kno ledgment to the signa tur·e of the assignor duly attached. 
The assignor failed to subscribe his name on one of the as
signments, but all were duly acknowledged before the same 
officer. The ·certificates thus indorsed were all delivered 
to the assignee, and after ard treated by the parties as a 
complete, final and satisfactory transaction. The assignee 
paid twelve dollars in consideration of the assignments. 
Both parties continued to occupy the land as a homestead. 
Eight months aft rward the husband died. ~ore than three 
y ars after ard his daughter commenced an action to recover 
one-half of hr father's inter st in the land covered by the 
certificate hich he omitted to sign, claiming that the ant 
of his signature made the assignment void under the statute 
of frauds. Held, that as the transaction was completed, and 
had been acquiesced in by the parties, the statute or frauds 
did not apply. Hattie James v. Jane anning. Vol. 79, Page 
830. ichita. April 10, 1909. · 

Case 46. A parol cont act not to be performed within the 
space of one year is not necessarily void, for all purposes, 
under secti9n 6 of the statute for the prevention ot frauds 
and perjuries. It is generally void for the purpose of 
bringing an action upon it; but it may be valid for the pur
pose of being a consideration for some other contract which 
is put in writing and signed by the parties to be charged 
there i th. E. ~. ;,;,tout v. H. L. Ennis, Vol. 28, ·Kan. 706. 
Harvey. 
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Case 47 • . . here a parol agreement is made to exchange real 
property of the plaintiff for the homestead and other real 
property of the defendant and a stock of merchandise, to 
which the defendant's ife refuses to assent, the contract, 
being entire, is void not only as to the land but also as to 
the merchandise, and the p aintiff cannot maintain an action 
to recover the merchandise from the defendant . Thomas G. 
Dennis v. Jacob Kuster. Vol. 57. Page 215. Franklin. 

Case 48. In order to maintain an action for the specific pr 
formance of a contract required by the statute of frauds to 
be in writing it is essential that the contract, with all its 
t rms and conditions, be sufficiently definite and certain, 
or that they can be made definite and certain by reference to 
other data. • W. Wing , Appellant, v. A. Mollett , Appellee. 
Vol. 115, Page 116. Cowley. 

Case 49. Section 6 of the act for the prevention of frauds 
and perjuries forbids the courts of this state to entertain 
an action based upon a mere oral promise of one person to pay 
the debt of another person. The statute of frauds declares 
the public policy of this state to be, that unless a promise 
of one person to pay the debt of another is in writing and 
signed by the promiser an action on that promise can not be 

· maintained in a Kansas court, although the contract may be 
valid in the state here it was executed. illie B. Barbour, 
Appellant, v. Maude Campbell, Appellee . Vol. 101, Page 616. 

yandotte. 

Case 50. In an action to recovsr for the alleged breach of a 
contract for s rvices the petition alleged that plaintiff 
made an oral proposition to enter the employ of the defendant 
as superintendent for one year commencing in the future, at a 
certain salary upon certain terms and conditions, including 
an option to purchase c rtain shares of the stock of the de
fendant company; that the defendant in writing afterwards ac
cept d the proposition in a letter, a copy of which was 
attached to the petition; The letter accepted the propositio 
relating to the option on stock, but contained no referenc 
to the terms or substance of any contract relating to employ
ment. Held, that a demurrer to the petition was properly 
sustained. ihile a contract may be embraced in letters and 
separate writings the relations bet een the various instru
ments must appear in the writings themselves. Parol evidence 
can not ordinarily be resorted to for the purpose of estab
lishing such relation. c. J. Van Doren, Appellant, v. The 
Altoona Portland Cement Company, ppellee. Vol. 92, Page 
470. ilson. 

Case 51. A parol agreement which fairly and reasonable in
terpreted admits of full performance within the year although 
not likely to be so performed, will not be adjudged void by 
reason of the last prohibition in paragraph 6 of the statute 
of fr uds and rjuri~s •.• H. Butphen v. o. H. Sutphen . 
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case 52. One who has orally contr cted to buy and pay for 
land, to whom a de d has been executed but not delivered, is 
not liable, under the statute of frauds, but may rescind the 
agreement and refuse to complete the purchase. George Shultz 
v. Benjamin F. Pinson. Vol. 63, Page 38. 

Case 53. our statute hich provides that no action shall be 
brought upon any contract for the sale of land unless the 
agre ment, or some memorandum or note thereof, shall be in 
writing sign d by the party to be charged, or by some person 
by him or her lawfully authorized in riting, applies to a 
defendant ho seeks to enforce a contract for the sale of 
land, the same as it does ·to a plaintiff. c. R. Spaulding, 
Appellant, v. C. E. Dague, Katie Dague, and John Christ, Ap
pell es. Vol. 120, Page 510. cott. 

case 54. The petition alleged in substance that after a 
trade as agreed on b teen a lando ner and a copartnership 
of a farm for a stock of automobiles, a contract setting 
forth the t rms was r duced to writing and signed by the 
lando ner; whereupon a member of the partnership orally agreed 
to insert the engine numbers of the automobiles and cause the 
firm to execute the contract. Held,. that the contract being 
one for the sale of real estate and not being signed by the 
party sought to be charged, he is relieved from liability 
under the statute of frauds. F. E. Sealock and Eva Sealock, 
Appe1·1ants, v. The Krug- obinson Auto Company, a Copartner
ship composed of • W. Krug, and R.R. Robinson, Appellees. 
Vol. 110, Page 302. Smith. Jan.?, 1922. 

Case 55. Three contracts having been made for the shipment 
of wheat from Alden to Galveston, the seller wrote to the 
buyer saying: Your favor of the 28th at hand. ·le regret 
that you ill require us to load capacity cars on all grain 
sold. e will load th m that way. e are ready to load out 
th first car for July shipment. Please give us billing to
morro. The Santa Fe refuses to ac ept Galveston shipments. 
Please state hat you ant us to do with the wheat. What are 
you going to do about it?" On the next day the buyer ired 
the sell r: "Bill wheat to ort orth, Texas." Held, that in 
the abs nee of extraneous evid nee indicating a different in
tention, the telegram is to be interpret d as authorizing a 
shipment to Fort forth of all the heat contracted for, and 
as effecting a modification of the contracts to that extent. 
One to hom the contracts were assigned after such modifica
tion, regardless of his kno ledge thereof, could assert no 
rights against the sell r und r the original contracts except 
as so modified. • J. Bruns ig, Appellant and App lle, v. 
The Farmers Grain, uel and Live tock Company, Appelle and 
Appellant. Vol. 100, Pag 261. ice. 

Case 56. contract with a board of education for the service 
of a partnership firm oft o architects to mak plans and 
specifications for a school hous and to perform the incident 
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services usual to such employment is a contract for personal 
servic s requiring special knowledge, skill and taste, and 
involving the element of personal confidence, and is unas
signable; and a change in the personnel or the firm hereby 
the services of one of the architects were not available 
r ndered the contract of employment unenforceable against the 
board of education. T. c. Smith and Harold T. English, Part
ners, etc. Appellants, v. The Board of Education of the City 
of Liberal, Appellee. ol. 115, Page 155. eward. 

Oas 57. contract to do the printing for a county is not 
assignabl ithout the assent of the board of county com
missioners. John G. Campbell and Charles Hood, as Partners, 
etc., v. The Board of County Commissioners of the County of 
Sumner. Vol. 64, Page 376, umner. 

Cas 58. By the t rms of the contract iri this case, the sub
sills of the side alks were to be of oak material and two by 
six inches in dimensions, while those that were put in the 
walks by the contractor w re of pine material, and only to 
by four inches in size. It appears that oak subsills of the 
dimensions required in the contract would last at least twice 
as long as pine subsills of the dimensions actually used. 
Held> That there was not a substantial performance of the con
tract, and no recovery can be had thereunder; and held fur
ther, that there being no acceptance or use of the · side alks, 
and no waiver of performance by the city, no recovery can be 
had upon a quantum meriut. Henry Denton v. The City of 
Atchison. Vol. 34, Page 438. Atchison. 

Case 59. henever subsequent impossibility of meeting the 
conditions of~ contract might readily have been foreseen by 
the party obligated to perform, he will not be excused from 
performance on the ground of impossibility, Charles Carter, 
Appellant, v. Gorge ilson (and J. D. Mccarter, ppellee) 
Vol. 102, Fag 200. Ford. 

Case 60. here one party to a contract terminates it wrong
fully, the other party, in an action for damages on account 
of the breach, may recover all the direct and proximate loss 
sustained on account thereof, including expenses incurred, 
expenditures made in preparation to perform his part of the 
agreement, loss of time, and for his own personal services. 
F. D. Taylor et al., as Partners, etc., v. i •• Spencer. 
Vol. 75, Page 152. umner. 

Case 61. ompensation for the transportation of the goods 
cannot be denied to plaintiff because the transportation as 
not completed, where the completion as prevented by the hin
drance and negligenc of the defendant. James • Hebrlee, 
ppellant, v. Catherine v. Haley, ppellee. Vol. 112, Page 

398. tafford. 
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Case 62. Consent of parties to a rescission of a contract 
may be implied from the circumstances and conduct of the 
parties with respect to the subject-matter and need not be 
shown by an express agreement. • H. vans, as dministrator, 
etc., v •• Jacobitz. Vol. 67, Page 249. Marion. 

Case 63. ·here one party by his acts renders a tender use
less and foolish, the other party is not required to make 
the tender. J.P. Chinn v. J. M. Bretches et al. Vol. 42. 
Page 316. Pratt. 

Case 64. An offer by a guarantor to pay an overdue note if 
the holder wishes him to do so, accompanied by a display of a 
sufficient amount of money for the purpose, does not neces
sarily amount to such a tender of payment as ill release him 
from liability, although the creditor says that he prefers 
the note to the cash, the transaction being prevented .from 
having that effect by the fact that the offer is made con
tingent upon the creditor's desiring him to make the payment. 
F. E. Crane v. The enville · ·· tate Bank, of Renrille, Minne
sota. Vol. 73, Page 28?. ranklin. 

Case 65. here v. contracts with T. to sell to T. a safe in 
the possession and under the control of I., and contracts 
that L. shall deliver the same to T., and T. agrees that 
upon delivery thereof he will pay 15., and L. refuses ab
solutely to deliver the safe, held, that T. may at once, and 
ithout a tender of the 115., commence an action against • 

for the damages sustained by T. on account of the failure and 
r f'usal of L. to deliver the safe. Merritt H. hompson v. 
H. H. Warner. Vol. 31, page 533. McPherson. 1883. 

Case 66. If a contract contains provisions some of which are 
valid and some of hich are invalid, and the la ful matter 
can be readily severed trom that hich is unlawful, the la -
ful portion of the contract will be upheld. Nathan Henshaw, 
Appellant, v. Albert J. ·mith et al., Appellees. Vol. 102, 
Page 599. Douglas. 

Case 67. n action upon any agreement, contract or promise 
in writing is barred in five years after the cause of action 
accrued. Geo •• Stinson v. Aultman, Miller and Co. Vol. 54, 
Page 53?. Phillips. 

Case 68. n action upon a contr.act not in riting, express 
or impl ed, must be brought within three years. here a 
joint maker of a promissory note, or his representative, pays 
the note, and then brings an action against the other maker, 
upon the ground that he is in fact only a surety, his action, 
although brought upon the note, must be mainly proved by 
parol evidence, because he must sho by such evidence the 
amount he paid upon the note, the date of payment., that his 
joint maker is the principal, and that he is a surety only; 
therefore the action is founded on an un itten and implied 
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agreement of his principal, and must be brought within three 
years. John Guild v. Cynthia E. McDaniels, as Administr -
trix of the estate of J. R. McDaniels, deceased. Vol. 43, 
Page 548. Washington. 

Agency 

Case l. Them re deolarations or acts of a supposed agent, 
not accepted or approved by the alleged principal, are in
admissible to prove agency; and where the authority of an 
agent is at issue, and instruction that, where third parties 
believed from the conduct of the supposed agent that he had 
authority and acted upon that belief, the principal ould be 
bound, is error. Jacob Leu and Sons v. Mayer, Sells and 
Company. Vol. 52, Page 419. Pawnee. 

Case 2. To establish the relation of agency an express ap
pointment and an acceptance thereof is not essential, but it 
may be implied from other facts, such as the statements of 
the parties, their conduct and the relevant circumstances. 
The evidence herein examined and held to be sufficient to up
hold a finding of the jury that one ho purchased the plain
tiff's cattle and shipped them to the defendants as acting 
in the capacity of agent of the defendants. A. B. Wilson, 
Appellee, v. W. H. Haun and George J. Droll Partners, etc., 
Appellants. Vol. 97, Page 445. Sedgwick. 

Case 3. Where the issue is whether a husband was the agent 
of his wife with authority to sign her name to a check upon 
her bank account, evidence that he frequently signed checks 
on her account with her knowledge and consent is competent. 
Miley Hawkins v. E. c. Windhorst, Vol. ?7, Page 674. Edwards. 

Case 4. One who s lls land through an agent is -responsible 
in damages for the frau4 of the agent in making false state
ments concerning its character, by hich the sale is effected, 
even although the principal had no knowledge of their having 
been made. The own r of land ho adopts the acts of another 
in negotiating its sale, thereby makes him his agent, and 
renders himself liable to the buyer any damag s sustained by 
reason of false statements by which the sale was ffected, 
made by such person for that purpose before the agency was 
created, notwithstanding the owner had no personal knowledge 
of the fraud. Charles I. Rush and Louisa Rush, Appellees, 
v. R. A. Leavitt, ppellee, C. V. Cox and Bettie G. Cox, 
Appellants. Vol. 99, Page 498. Sedg ick. 

Case 5. In a controversy herein as to whether or not one who 
made a sale of machinery was the agent of the d fendant, and 
as to hether the defendant as bound by his agreements and 
action, it is held that the evidence is sufficient to uphold 
a finding of agency. The company, upon learning that a per
son had assumed to act as its agent and had made ·a contract 
in its name, should have promptly disavowed the assumption of 

I • 
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authority and repudiated the transaction, and as it failed to 
do so it is presumed to have affirmed and ratified the con
tract. The company, having knowledge of the transaction and 
having accepted and retained the fruits of the contract made, 
and is estopped to deny the agency. The machinery purchased 
being defective and not in compliance with the warranty giv n, 
the plaintiffs were entitl d to recover as damages the dif
ference betw en the value of the machinery as warranted and 
its value as delivered, and also for the reasonable and ne
cessary repairs made by the plaintiffs in a bona fide ndeavor 
to make it work. A. Isaacs, and N. J. Isaacs, Appellees, v. 
Jackson Motor ompany, Appellant. Vol. 108, Pagel?. 
Sedgwick. 

Case 6. Although a vendor of real estate is responsible for 
any false representations of his agents who negotiate a sale 
of his prop rty, he is under no absolute ·duty to repudiate 
their conduct; he may stand by the contract made in his be~ 
half, and he can maintain an action to enforce it, subject, 
of course, to defenses based upon the falsity and materiality 
of the representations made by his agents, for which he is 
responsible. When a party has been duped into making a con
tract, unless he chooses to be bound by it, it is his duty to 
repudiate the contract and give prompt notic of his intentio 
to rescind after learning of the fraud or duplicity which in
duced him to make it. Charles ~ylvester, Appelle, v. A. E. 
Lynde and Edna L. Lynde, Appellants. Vol. 113, Page 450. 
Geary. 

Case 7. A., ho claimed to act as the agent of J., employed 
P. to assist as an attorney-at-law in the defense of an actio 
wh rein H. was plaintiff ands. was defendant. A. ho ever 
had no· express authority to so employ counsel, nor any author
ity to manage certain property belonging to J. J. was not a 
party to said suit, nor _interested therein, except that the 
decision of some of the legal questions involved therein 
might as a precedent affect some of the legal rights o~ J. 
the defense of said suit, but J. in no manner ever ratified 
his employment. Held, that J. is not liable to P. for his 
said services; that a general authority given to manage the 
property of J. cannot be considered as an authority to employ 
counsel in a case cone rning some other person's property. 
Albert erry v. N. N. Jones. Vol. 18, page 552. Doniphan. 

Case a. A principal is bound for acts of his agent done with
in the scope of his authority, and th principal will also be 
responsible for the unauthorized aots of the agent where the 
conduct of the principal justifies a party dealing 1th the 
agent in believing that such agent as acting within and not 
in xc ss of the authority conferred on him. en an agent 
is held out to the world as one having the authority of a 
general agent, any private instructions or limitations not 
communicated to the persons dealing with such age·nt will not 
affect them nor reliev the principal from liability where 
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the agent oversteps such limitations. David Banks and A. B. 
Banks, Partners as Banks Brothers, v. A. s . verest, B. P. 
Waggener and Frank Everest and aggener. Vol. 35, Page 687. 
Atchinson. 

Case 9. The plaintiff contracted with the defendant for one 
hundred dollars to procure for her an exchange of her proper
ty for that of another, and fifteen hundred dollars to boot. 
He arranged with the other party to pay the plaintiff five 
hundred dollars and the defendant one thousand dollars, but 
reported to the defendant that a thousand dollars was the 
most boot he could get such party to pay, assuring her that 
he was working for her interest. The defendant contracted 
to exchange for one thousand dollars. Before final delivery 
of the papers she learned that this party was to pay the 
plaintiff five hundred dollars, but went ahead with the trade. 
The plaintiff sued for his commission of· one hundred dollars. 
The defendant set up the fraud and counterclaimed for five 
hundred dollars damages. Held, that by his conduct the 
plaintiff lost all right to his commission and became liable 
to the defendant for the five hundred dollars. c. T. Rat-
liffe, Appelle , v. Bertha A. Cease, ppellant. Vol. 100, 
Page 445. Sedgwick. 

Case 10. ffhere a power of attorney to sell and convey real 
estate is fraudulently obtained from the owner of the proper
ty, and a sale is made purporting to be under the power to a 
person having knowledge of circumstances sufficient to excite 
the suspicions of a prudent person and put him upon inquiry, 
he will be charged with knowledge of the facts which a dili
gent inquiry would have disclosed. L. M. Kuhn, Appellee, v. 
Edmund O. Wise, Appellant. Vol. 90, Page 583. Cowley. 

Case 11. The good faith which und rli s the law of agency 
prohibits a person from_ acting as the agent of opposing 
parties. Held, that the agents of the owner in this case were 
not the agents of the plaintiff for any purpose in connection 
with the sale and purchase of real estate. ~. F. Madden v. 
The Cheshire Provident Institution et al. Vol. 77, Page 415. 
Shawnee. 

Case 12. n agent or partner, for his personal advantage, 
cannot deal in the subject matter of the agency or partner
ship, nor use, to the detriment of the agency or partnership, 
information acquired by him while acting in its business, but, 
when not prevented by the t rms of the agency or partnership, 
he may act freely in all matt rs outside these restrictions. 
Richard M. More et al., Appellants, v. Frank Burroughs, Ap
pellee. Vol. 111, Page 28. llen. 

Case 13. Rule followed that executors and administrators may 
not traffic to their own private advantage in estates to ard 
which they have any official responsibility. Anna Alumbaugh 
et al., Appe~lants v. Blair Hedges, as Executor , etc.,et al., 
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Case 14. If an attorn y contracts to collect a debt, he is 
civilly liable for the embezzlement of the collection by his 
gent. An attorney is not ordinarily liable for inter st on 

money collected until a demand to pay over the same is made; 
but wher the money collected is at once embezzled by the at
torney, or his agent making the collection, no demand is ne
cessary b fore the institution of a suit therefor, and in
terest may be recovered from the date of collection. J.P. 
Cummins v. Franklin A. Heald, Vol. 24, ~age 600. Ottawa. 

Case 15. here the parties contract for the doing of certain 
ork, and the work is done and accepted, and it appears that 

ther was a misunderstanding as to the pric to be paid for 
it, the law rejects the understanding of each, and awards 
re sonable comp nsation. The same rule obtains her an 
ag nt is employed to contract for work, and in good faith and 
with reasonable care and diligence makes · the contract, al
though such r asonable compensation exce ds the sum which the 
agent was authorized to pn>mise. w. F. Turner and another v. 
o. M. ebster. Vol. 24, Page 38. Montgom ry. 

Case 16. On October 5, Lowry was agent of the defendant, to 
buy broom corn, pay for it with checks from a check book sup
pli d by the defendant, and accept delivery. On that date the 
plaintiff, knowing Lowry as d fendant's agent, sold to him, 
as such agent, thr e carloads of broom corn. On November 2, 
the plaintiff delivered the broom corn to Lowry; and received 
from him on of the def ndant's ch cks, in payment of the 
price. The defendant dishonored the check because, as it 
s id, it had revoked Lowry's g ney on October 15. J. w. Key, 
Appelle, v. The Thomas Lyons Company, App llant. Vol. 109, 
Page 281. Sward. 

Negotiable Instruments 

Case 1. A promissory not oth rwise negotiable, due six 
months after date, with int rest from maturity until paid at 
the rate of six percent per annum, contained a recital that 
certain collat ral security was attached thereto the market 
value of which was st ted to b 6250., and contained in ad
dition th following stipulation: ''If in the judgment of' the 
hold r of this note, said collat ral deprediates in value, 
the undersign d agrees to deliv r when d manded additional 
security to the satisfaction of said holder; oth rwise this 
note shall mature at once.n Held, that the instrument is non
negotiable (1) because it contains a promise to do an act in 
addition to th paym nt of money; (2) because the date hen 
it is to become du is uncertain. The Holliday tate Bank, 
App lle, v. c. B. Hoffman, Appellant. Vol. 85, Page ?l. 
yandotte. 

Case 2. The proceedings in an action to recover from the 
drawer of a check, by an indorsee who acquired the check from 
the payee, twenty-four days after it was issued, examin d, and 
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held, the time which elapsed between the issuing of the ch ck 
nd its negotiation was not so unreasonable as to deprive the 

holder of the privileges of a holder in due course. The pro
ceedings examined further, and held, the plaintiff had no 
notice of infirmity in the instrument, and the circumstances 
und r which he acquired it had no tendency to indioat bad 
faith. J. Anderson, Appellee, v. ~. H. Elem, Appellant. 
Vol. 111, Page 713. Sedgwick. 

Case 3. The word draft', as used in section 16, chapter 43, 
Laws of 1891, is a gen ral term, and includes checks as well 
as other ord rs dra n for the payment of money. The State of 
Kansas v. Alexandr Warner. Vol. 60, Page 94. Cherokee. 

Case 4. In a controversy ov r the right to a bank deposit, 
where it is denied that the depositor was the owner of the 
fund and entitled to dra the same from the bank, it may b 
shown that the ownership of the deposit is in another, and 
that a payment to him releases the bank from liability. The 
ichita National Bank v. Geo. H. Maltby, as Administrator of 

the estate of Charles Warren, deceased. Vol. 53, Page 567. 
S dgwick. 

Case 5. One who has capacity to purchase goods for a price 
of 900., and who, after reading the instruments, signs three 
trade acceptances for · 300. each and delivers them to the 
seller for the goods, is charged ith knowledge of the con
tents of the instruments, and may not avoid them on the 
ground he did not understand them and as induced to forego 
inquiry respecting them by fraudulent repr sentations of the 
seller relating to their nature and purpose. The Commercial 
Investment Company, Appellee, v. Carl J. Anderson, Appellant. 
Vol. 117, Pag 715. Neosho. 

Case 6. note bearing _the words" ubject to purchase of 
Cuba Elevator" is not negotiable, because it does not contain 
an unconditional promise to pay. Where one signs and in
dors s a note payable to his on order, containing a written 
clause making the promise to pay conditional, the note is not 
rendered negotiable, nor is the conditional clause nullified 
by these words being printed over the indorsement: "There are 
no conditions offsetting this note and any ·bank, banker, cor
poration or individual has my permission to purchase the 
same." Farmers ~tate Bank of Cuba, Appellant, v. George 
Blazek, Appellee. Vol. 115, Page 178. Republic. 

Case 7. promissory note plainly reciting the time when it 
is to fall due is not r ndered unc rtain as to time of pay
ment and consequently non-negotiable because of a stipulation 
that it is to bear interest at "eight per cent after due un
til paid. ecitals of waiver of "presentment for payment, 
demand, protest, or nonpayment in a promissory note neither 
affect nor impair its negotiability. Louis B. Leach, Ap
pellee, v. D. F. Urschel, ppellant. Vol. 112, Page 629. 
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Case a. When a note comes into th hands of an innocent 
hold r who assigns it to another the latt r is protected by 
the strangth of the title of the former, and takes it free 
from equitable defenses, whether or not he had notice of 
original infirmities. The Commerce Trust Company, App llee, 
v. jams M. Snelling, Appellant. Vol. 113, Page 272. Marion. 

Case 9. 2500. 
Six months after date I promise to pay, myself--- 2500--
Twenty-fiv hundred dollars for value received with inter st 
at rate of 5 per annum. 

50c canceled revenue stamps. 
Indorsements: john Hardy. 

That he thereafter indorsed it by writing his name across the 
back, and that the note was thereafter, and before maturity, 
for value and in due course of business, · sold, assigned, 
transferred and delivered to the plaintiff, stated a cause of 
action. John Hardy. Raymond F. Foley, Receiver of the Amer
ican ·tate Bank, Appellee, v. John Hardy, Appellant. Vol. 
D.9, Page 183. Rice. 

Case 10. Relief will not be granted on account offals 
representations not sho n to have been relied upon by the 
party complaining thereof. Before the holder of a promissory 
note received for value and before due can be deprived of the 
rights of an innocent purchaser it must be shown that he 
bought it with actual notice of the infirmity or was guilty 
of bad f'ai th. · • E. Youle v. Henry F. Fosha. Vol. 76, 
Page 20. Riley. 

Case 11. Where a sheriff who holds a tax warrant against the 
owner of a note and mortgage, 1 vies upon such note and mort
gage and sells the same at public auction before due to the 
maker thereof for ales~ amount than their face value, and no 
fraud is shown on the part of eith r the sheriff or the pur
chas r, and all the proceedings had in the case are regular 
and in accordance with law, held, that the sale is valid, al
though he purchased same tor a less amount than their face 
value. Samuel H. Irby v. Richard~. Blain et al. Vol. 31, 
Page 716. Elk. 

Case 12. The fact that a note for 1,562. was purchased for 
1,250. does not of itself show that the purchaser as not a 

holder in due course. J •• Dorsey eGood, appellee, v. 
J. s. 11ldman, Appellant. Vol. 119, Page 292. Cheyenne. 

Case 13. A paper printed with type of various sizes and con
taining sundry agreements and conditions followed by an order 
for merchandis, and this by a blank promissory note separated 
from the foregoing portion of the paper by a perforated line, 
as successf'uly presented to a merchant for execution in 

blank with the statement that it was a mere ord r for goods 
on commission and not a promise to pay anything. Held. that 
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hether th ex cution was procured by the fraud of the person 
so presenting the paper or was the result of such fraud 
coupled with the negligence of the signer, none but a holder 
in due course could recover on the detached promissory note. 
The Iowa City tate_ Bank, Appellant, v. John Claypool, Ap
pellee. Vol. 91, Page 248. Franklin. 

Case 14. wfhere .two parties in settlement of a controversy, 
wherein one contends that he owes the other a small sum 
while the other contends that there is due to him a much 
larger amount, compromise and fairly agree upon the amount 
due, and the debtor then executes a promissory note therefor, 
the promise will be binding upon the parties and the note 
valid. The fact that the creditor insisted that the larger 
amount was du and that he threatened to enforce his claim 
by a civil action constitutes neith r fraud nor legal duress. 
w. B. Kiler v. Frank Wohletz. Vol. 79, Page 716. Atchison. 

Case 15. draft in which certain blanks are unfilled, upon 
hich an acceptance was duly sign d by the drawees, gives 

implied authority to the person to whom it was delivered to 
fill out the blanks, and when the instrument is completed and 
is afterwards transfer.red before maturity for value to an in
nocent holder> it is enforceable against the drawees. The 
State Bank of Kansas City, Appellant, v. B. Harford et al., 
doing business und r the firm name of Harford Brothers, Ap
pelle s. Vol. 116, Page 262. Mitch 11. 

Case lo. The assignment upon a separate paper of a partial 
interest in a mortgage does not operat as an gotiation of 
the instrument or the debt secured thereby so as to render 
the transf re a holder in due course. Caroline Maerz Offen
stein et al., Appellees, v. Hymeneus Neygandt, Appellant. 
Vol. 89, Page 739. Sedgwick. 

Case 17. Plaintiff as an aecommodation maker of a note dis
counted and owned by the First National Bank of ·-lichi ta. 
While in the possession of the bank it was so mat rially 
altered by the officers of the bank, and without his know
ledge or consent, as to render the paper void. Nevertheless, 
it being presented to him for payment, he, in ignorance of 
the alteration, and without any critical examination to see 
that there had been no alteration, took it up, giving there
for certain money due by the bank to him, and four new notes 
to make up the di.fference. Held, that he might recover from 
the bank the money thus given to it, as money paid by mistake 
of fact; it appearing that ther h_as been no chang in the 
circumstances of the bank which would r nder it inequitable 
and unjust to refund it. • c. Fraker v •• c. Little, as 
~eceiver, tc. Vol. 24, 598. 

Cas 18. The material alteration of a promissory note avoids 
the note as to the maker not consenting thereto even in the 



hands of a bona fide hold r. Chas. Horn and • Long v. The 
Newton City Bank. Vol. 32, Fag 518. Harvey. 

Case 19. here an gotiable instrument is deliv red to a 
paye, compl t in all of its parts, th maker thereof is not 
liable thereon, ev n to an in oc nt hold r, aft r the same 
has been fraudul ntly altered so as to express a larg r amount 
than s itten th rein at the time of its execution. The 
Bank of H rington v. Carl ang rin. Vol. 65, Fag 423. 
Marion. 

Case 20. The maker of a negotiable promissory note cannot 
int rpose the defense against an innocent purchas r for valu 
befor maturity, that th note as not delivered, when he al
lo ed the paye to d posi it in a table dr er 1n a hotel, 
to b giv n to th landlord by his ife, to be h ld for both 
p rti s. • H. McCormick v. Ed ard • Holmes. Vol. 41, 
Page 265. 

Oas 21. The dra ee of a bill of xchang or an ord r to pay 
mon y is not liable in an action thereon by th hold r until 
aft r he has accepted such bill or ord r in writing. The 
Shutt Improvement Company v. r in & ancis. Vol. 66, Page 
261. Montgom ry. 

Case 22. In pr senting a check for paym nt to the bank upon 
hich it is drawn, no particular form of expression is neces

sary to make legal demand and r fusal. It is sufficient if 
it clearly appears that th~ bank,· after demand, d clines to 
honor th ch ck; and refusing to pass the check to th credit 
of the holder, is a dishonor of it. N. P. G gg v. J.M. 
Georg & Co. Vol. 16, 546. ia 1. 

Case 23. h n pr sentation and demand of payme~t of a bank
ch ck must be mad discus d. elay in for arding and pre
senting a ch ck, if no loss occur to the dra r, held not to 
b ad f ns against a r cov ry by a bona fide hold r. • n. 
Cox et al., as Partn rs, etc., v. The Citiz ns' st t Bank. 
Vol. 73, Pag 789. llen. 

Case 24. claim by th pay and indors r of c rtain nego-
tiabl promissory notes, that it as orally agreed that if 
she sold the notes for fifty cents on th dollar-- hich sh 
did--she ould nev r b call don to pay or be held r spon-
ible, is a variance from th ~itten indorsement and con

stitut s no defens. he Guaranty Investment company, ppel-
1 , •• A Gamble et al. Vol. 102, 791. Co 1 y. 

Case 25. A note other is negotiable, is not rendered non
n gotiable by the addition of stipulation to pay costs of 
collecting, including reasonable attorney fees, if suit b 
institut d thereon. John Se ton v. G. A. Scovill et al. 
Vol. 18, Page 434. tchison. 
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Case 26. enever a negotiable promissory note is drawn up 
and is signed by the maker thereof, and is then indorsed in 
blank, first by the pay thereof and then by a third person, 
and the note is then delivered by the maker th reof for a 
sufficient consid ration to still another p rson, who thereby 
becomes the holder thereof, the presumption in such a case 
should be, and is, that th payee and said third person in
tended to assum, and did assume, all the rights and privi-
1 ges> as well as all the obligations and liabilities, usuall 
assumed by indorsers of n gotiable instruments. G. H. Brad
ford v. Lorenzo Pauly t al. ol. 18, 216. Shawne. 

Bail.men ts 

C s 1. The o ners of certain cattle· deli v red them to an-
oth r to t rm of years, the increase to be divided 
as specifi d, th original herd to b r turn d t the end of 
the t rm. certain shrink was to b born in fixed propor
tions by th parties, such own rs to pay the taxes. Held, 
that such other party thereby became bailee of such cattl 
and not a partnership on r th reof. J. A. Simmons et al., 
Appellees, v. laude Shaft, Appellant. Vo~. 91, P. 553, Chase 

Case 2. Wher personal prop rty is deliv red by the oner to 
another for use and the identi al thing deliv red is to be 
returned, the transaction is a bailment and ther is no trans
fer of title; but if it is stipulated that the one to hom it 
is deliver d may r turn nother thing of the same kind, or an 
equivalent in value, or other ise, it ill ordinarily con
stitute a sale and effect a change of title. The Scott in
ing And Smelting Company, a Corporation, v. w. Shultz et al. 
Vol. 67, p. 605. Cherokee. 

Case 3. . here grain . is placed in an elevator but not spe
c1t1c lly sold at the time of its deposit therein, the de
positor retaining the right to elect to demand the return of 
the grain deposited or the de11very of other grain of like 
grade, the transaction-constitutes a bailment. Joe Zuber, 
Appellee, v. Jessie inshall, as ~dministratrix, etc., Ap
pellant. Vol. 123, Page 595. Harper. 

Case 4. banker receiving a package of money as a special 
deposit without compensation is bound only for slight care, 
and responsible only for gross negligence. mere showing 
to a depositor of th~ facilities and security of a bank, is 
not such a representation as increases the obligation of the 
banker in the keeping of a deposit. Hiram]. Hale and others 
v. Fred. a allie. Vol. a, 136. Davis. 

Case 5. he degree of negligence necessary to authorize a 
recovery against the hirer of a horse hich died during the 
bailment is not gross negligence, but what is called ordinar 
negligencet; and ordinary negligence is the omission of that 
diligence in the use and care of the horse hich the 
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generality of mankind use as to their own horses. nd the 
omission of such diligence is called »ordinary negligence•. 

ohn oore v. homas Cass. Vol. 10, 288. Leavenworth. 

Case 6. The lien of a mechanic for the reasonable value of 
labor and material expended in repairing an automobile and 
eplacing orn parts, at the request of the mortgagor, as 

provided for in • s. 58-201, is sup rior to that of a prior 
o tgage here such mortgagee allo s the mortgagor to possess 

and use the automobile. The pref ranee so given is not iola
tive of the due-proc ss clause of the federal constitution. 
The Hockaday uto upply Company, ppellee, v. he Valley se
curities company, Intervener, ppellant. Vol. 121, page 113. 
eno. 

o. hired to • a horse and buggy. uring the bail-
• let • take the property. hile in l. s possession, 

and in the absence of ., through his ( 1.•s) reckless driving 
th horse ran a ay, and both horse and buggy re injured. 
eld, That • as to the property a ongdoer, and that for 

the injury caused to the property, by his tortious conduct, 
the owner could maintain an action against him. rank O'Riley 
et al. v. oses aters. Vol. 19, 439. avis. 

Case a. hen a person enters a railroad st tion and purchases 
ticket, intending to take a passenger train soon to arrive, 

e acquires the status of a passenger, and it beco e the duty 
f the r ilroad company to exercise reasonable care to provid 
im a safe approach to the train and reasonable time and op
ortunity to get on board. ' he Atchison, f opeka & Santa Fe 
ail ay ompany v. James M. Hollo ay. Vol. 71, page l. Lyon. 

ase 9. Proprietors of hacks and cabs carrying passengers for 
ire r liable for all injuries caus d by their failure to 
rovide suitable vehicles, sf horses and harness, and a 

competent, careful driv r. Vol. 73, page 553. • H. Le ark 
t al., as artners, etc., v. ophia Parkinson. ontgomery. 

ase 10. elief from exces ive freight charges upon inter
state shipments, wher the charg s are made according to es
tablished rates fixed and promulgated as required by the 
nterstate commerce act, must be sought through the inter

state comm re commission. The Atchison, Topeka & Santa e 
ail ay company, ppelle, v. The Supe ior Refining Company, 
ppell nt. Vol. 83, 732. lk. 

les 

ase 1. Plainti f deposited grai.n in n elevator 1th the 
nderstanding that it a to be indiscri inately mi din a 
ass with oth r grain from hich th oner of the elevator 
ad the p ivilege of shipping. There as no agreement that 
he el v tor company ould ke p on hand an amount of he t of 
ik gr de nd quantity until plaintiff sa fit to dispose of 
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his wh t, but it was the intention of plaintiff, hen the 
price as satisfactcry, to present to the elevator owner his 
scale ticket and r ceive the pr veiling market price for 
heat. Held, that the transaction constituted a sale and not 

a bailment. Lee Bennett, appellant, v. he Farm rs & Gro ers 
Shipping ssociation et al., Appellees. Vol. 105, Page 121. 
Rice. 

Case 2. en one grain dealer notifies anoth r to hom he 
has sold two carloads of heat of no specified capacity, and 
the vendee on confirmation specifi s carloads of 1,000 bush
els each, and the vendor promptly notifies the vende that 
hile an effort ill be made to get carloads of that capacity, 

but the vende must expect carloads of larger capacity th n 
prevailing in that territory, and the vende raises no further 
questions or timely objection thereto, the v ndee is bound to 
ac ept carloads of the larger, prevailing capacity if those 
are tend red him to conform with the other terms of the con
tract. John Hayes, ppelle, v ••• Card ell, ~ppellant. 
Vol. 107, page 556. Shawnee. 

Case 3. here one dealer solicits anoth r to make an ofter 
to buy c rtain produce, the 1 tter ires such an offer, giv
ing t rms in full, and the former sends an ans er in the 
form of a statement that he will sell the produc mentioned, 
repeating the v ry terms of the offer, a contract of pur
chase and sale is thereby affected. Vol. 73, page 47. 
A.H. Bennett, Doing usiness as the Bennet Commis ion 
Company, v. M. T. Cummings. arshall. 

Case 4. written offer to the manufacturer or dealer for 
the purchase of a eighing machine, hich provid s for the 
immediate delivery of the machine, stating the price and 
terms of payment, made upon the und rstanding or condition 
that the seller ill furnish mechanical parts required for 
five years ithout charge, is ac epted by the shipment of the 
m chine. The Columbia eighing achine Company, Appellant, 
v •• Le Vaughan, Appelle. Vol. 123, page 474. 

Case 5. dealer in motorcycles, bicycles and ccessories, 
ho also sold small quantities of oil supplied him by plain

tiff under annual contracts for 100 barrels of oil in deliv
eries of a fe barrels at a time, changed his mode of r ceiv
ing his annual supply, and received an entire carload of 
ninety barrels at one delivery. He stored the usual amount 

hich he had been ccumstom d to receive in his place of 
business, and stored the r maind r, about eighty-five barrels, 
in a public ar house. Having this large supply on hand, he 
determine to alter his form r usual course of business, 
hich s sel ing oil in gallon quantities, and to that end 

he employed a salesman to solicit orders for barr 1 lots. 
Some such orders ere secured but not filled. The dealer 
sold and delivered the entir stock of oil stored in the 
arehous to defendants and they paid him the agreed pric 
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therefor, kno ing at the same time that plaintiff had not 
been paid for the oil thus deliver d to them. There was no 
compliance 1th the provisions of the bulk-sales la. There 
as no compliance with the provisions of the bulk-sales la • 

Held, that the sale to defendants was not made in the ordi
nary course of business, and that the defendant purchasers 
were liable to plaintiff for the amount due on the eighty-fiv 
barrels of oil. Vacuum Oil Company, Appellee, v. The ich1ta 
Independent Consolidated Companies et al., Appellants. Vol. 
110, page 245. Sedgwick. 

Case 6. The plaintiff belo, a merchant at Kansas City, 
issouri, shipped fifty tubs of butterine to P., at Fort 

Scott, to be paid for, cash on arrival". The merchandise 
as receiv d, and freight paid thereon; but the buyer failed 

to remit the purchase-price. The goods were stored, and with 
in three days P. wrote the plaintiff that h as unable to 
make payment; that the property s his; that he had placed 
the property in the hands of a reliable party, ho ould tak 
care of it until he could hear from the plaintiff. The lette 
as received on the morning of the follo ing day, at 8:30 

o'clock, and the plaintiff then determined to take the proper
ty back. · t noon of the same day the but erine as ttached 
by one of the firm creditors or P.: Held, That the s le and 
shipment ere on condition of payment in cash upon arrival of 
the goods, and in an action of replevin the plaintiff was 
enti.tled to recover the property. D. D. Daugherty v. George 
Fo ler. Vol. 44, 628. Bourbon. 

Case 7. contract for the sale of standing millet, hich 
provided th tit should be cut and stacked on the farm of 
the vendor, and ithin thirty days be measured and paid for, 
does not v st the title to the millet in the v ndee until it 
has been measured and paid for ac ording to the - contract. 
Hughes & Zeek v. L. c. _iley. Vol. 36, Page 731. Elk. 

Case a. ,here a certain numb r of articles are sold from an 
scertained lot hich are identical in kind and value, a 

sel ction is unnecessary, and a separation is not essential 
to transfer title to the vende. In such a case the price 
being paid in full, the title ill pass if it appears that 
the parties so intended. Freeman ingman v. Charles Holm
quist. Vol. 36, page ?35. 

Case 9. In a contract of sale of personal property, the in
tent of the parties controls, and if they intend a present 
vesting of title, the title may in fact pas at once to the 
purchaser, although the actual deliv ry thereof is to be made 
subsequently. M. B. Ho ell v. v. T. Pugh et al. Vol. 2?, 
page ?02. Johnson. 

Case 10. Instructions given the jury in an action to fore
close a mechanic's lien for material furnished for construc
tion of a building, relating to a counterclaim for damages 
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resulting from breach -of warranty of quality of the material, 
considered, and held, the instructions correctly covered the 
case made by the answer and the evidence, supporting it. 
Clark Lumber Company, Appellee, v. Ira D. Kelley, Appellant. 
Vol. 117, page 285. Allen. 

Case 11. here a bill of sale has been given ·which contains 
a warranty of title, all oral statements made previous to the 
giving of such bill of sale concerning the transaction are 
inadmissible, the presumption of law being that the written 
instrument contained the entire contract, unless fraud is 
shown. E. J. McMullen et al. v. Wm. Geddes Carson. Vol. 48, 
page 263. Cowley. 

Case 12. In the absence of an express warranty, fraud, or 
deceit, the rule . of caveat emptor applies where a dealer sells 
goods on the market for retail. National Oil Company v. A. 
B. Rankin. Vol. 68, 679. Vyandotte. 

Case 13. A sale of personal property in the seller's posses
sion for a fair price implies an affirmation by the seller 
that the property is his own, and implies also a warranty of 
title by him, unless it is shown by the facts and circum
stances of the sale that the seller did not intend to assert 
ownership in himself, but only to transfer such interest as 
he might hold in the property sold; and where an implication 
of warranty arises, and the title of the seller is defective 
so that nothing passes, the purchaser can recover his money, 
although there is no fraud or express warranty on the part of 
the vendor. B. Paulsen v. Mary E. Hall. Vol. 39, p. 365. 
Osage. 

Case 14. A sale of goods, in which a quality thereof is de
scribed, implies a warranty that the goods are bf the quality 
described, provided the- purchaser has had no prior opportun
ity to inspect them, but relies upon the description there
of. o. H. Johnston, Appellant, · v. Frank R. Lanter, Appellee. 
Vol. 8?, page 32. Johnson. 

Case 15. A manufacturer of a grade of flour that is knuvn by 
him to be extensively used by bakers in making bread, and who 
sells that grade of flour under a certain name, warrants that 
the flour sold by him under that name is of the grade and 
character described thereby, and warrants that it will make 
bread; and if flour that will not make bread is sold to a 
dealer under that name, the seller is liable for the damages 
thereby sustained by the purchaser, and an instruction to the 
jury to that effect is not erroneous. F. M. Kaull et al., 
Partners, etc., Appellants, v. L. M. Blacker et al., Appellees, 
Vol. 107, page 578. Wyandotte. 

Case 16. Shaw & Co., dealers in flax seed, and Smith, who de
sired to raise a crop of flax, entered into a contract that 
Shaw & co. should furnish and deliver to Smith flax seed to 
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so and to raise a crop from it, which crop 1haw & co. ere 
to purchase from ~mith upon certain terms and conditions 
stated in the contract. 1he flax seed as not present at the 
time the contract as made. fter ard ha & co. furnished 
and delivered to 1th the flax seed, hich appeared to be 
good and hich the parties believed to be good, but which in 
fact was orthless. 1th prepared his ground and so ed the 
flax seed; but it did not germinate and he lost all his time 
and labor in procuring the seed and in so ing it and in pre
paring the ground for it, and also lost the use of his ground. 
Held, Under such circumstances, that a arranty may be imp ie 
upon the part of h and co., · that the flax seed should be 
sufficient for the purpose of so ing it and raising a crop 
from it. G. B. Sha & Company v. Yates 1th et al. Vol. 
45, 334. Coley. 

Case 17. On a sale of a carload of fruft subject to inspec
tion and cceptance if acceptance follo inspection, there is 
no implied arranty that the fruit as in good condition and 
march ntable, and the full price must be paid. illis Harper 
and Charles hittaker, Partners, doing business as The Pitts
burg Produce & Fruit Company, Appellees, v. The Earl ruit 
Company, Appellant. ol. 100, 6. Crawford. 

Case 18. ere a farm implement is purchased under a ar-
ranty including a provision that if it does not ork satis
factorily the purchas r shall notify the s ller, ho may send 
an expert to adjust it, and if the seller's expert or agent 
fails to make it ork satisfactorily the seller shall take it 
back and refund the purchase price, if paid; held, that the 
purchaser must test the machine airly, and if it dos not 
comply 1th the contract must give the required notice, and 
if the seller fails to make it ork satisfactorily the pur
chase must return the machine ithin a reasonable time. 
The Auto-Fedan Hay Press Company, Appellant, v. Gale c. Ward, 
ppelle. Vol. 89, pag 218. arion. 

Case 19. hen a machine is sold upon a conditional ar anty 
hich expressly provides that the purchaser shall have acer

tain time in which to test the machine, and if it fails to 
fulfil the arranty, the purchaser shall give the sell r 

itten notice stating herein it fails, held, that to avail 
himself of the ben fits of the arranty the purchas r must 
render ubstantial compliance ith the agreement; and that if 
no writt nor actual notice as giVi n, and there as no waive 
of the condition, the arranty c nnot be enforced against the 
seller. John urneaux v. George sterly nd George • Ester
ly, Partners as George sterly & on. Vol. 36, page 539. 
Brown. 

Case 20. One ho purchases an article on time, under a ar
ranty of quality of the thing purchased, and ho voluntarily 
p ys for it after discov ry of its defects, cannot maintain 

n action to the payment made. The Cummings Harveste 
• 
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Case 21. here merchandise is sold under an executory written 
contract, and the goods delivered are inferior in quality to 
those contracted to be sold, the buyer is not restricted in 
his remedy to a return of the goods and rescission of the 
contract, but may retain the inferior articles delivered, and, 
in an action for the purchase price, may recoup the damages 
he has sustained by reason of the breach of the seller's con
tract. • Graff v. D. M. Osborne & co. Vol. 56, 162. Sumner. 

Case 22. seller made a bulk sale of a stock of merchandise. 
He falsely represented that the goods were free of liability 
for debt, and the representation was carried into the bill of 
sale in the form of a warranty. The buyers were induced to 
purchase by the representation, and relied on the warranty. 
Held, the buyers were privileged to rescind the sale on the 
ground of fraud. v. L. Holt, Appellant, v. Don Richardson 
and Arthur Target, Appellees. Vol. 116, 47. Montgomery. 

Case 23. A tank company which, under contract with an oil 
company, furnishes material and labor and constructs a 1,600 
barrel tank for the storage of oil on the oil company's pre
mises, impliedly warrants that the tank shall be reasonably 
fit for the purpose for which it was sold. The American Tank 
Company, Appellee, v. The Revert 011 Company, Appellant, et 
al. Vol. 108, 690. Butler. 

Case 24. The machinery purchased being defective and not in 
compliance with the warranty given, the plaintiffs were en
titled to recover as damages the difference between the value 
of the machinery as warranted and its value as delivered, and 
also for the reasonable and necessary repairs made by the 
plaintiffs in a bona fide endeavor to make it work. A. 
Isaacs> and N. J. Isaacs, Appellees, v. Jackson Motor Company, 
Appellant. Vol. 108, 17. Sedgwick. 

Case 25. If a breach of warranty on the part of the seller 
in the sale of paint, or any similar article of use ·, has in
volved the purchaser in legal liability to pay money, or to 
incur expense to other parties for whom he did work ith the 
paint or other article, to relieve himself against the ef
fects of the bad quality of the paint or other article, such 
liability or expense, if certain, fixed, or liquidated, heth
er paid or not, constitutes an element of damages for which 
the defendant is entitled to recover. The F. Hammar Paint 
Company v. George c. Glover. Vol. 47, 15. Lyoh. 

Devices Used to Protect Creditors 

case l. here A., making a conditional sale of a chattel to 
B., stipulates in the contract that the title shall remain in 
A. until .. payment of the price, that upon non-payment posses
sion shall be restored to him, and that it shall not be re
moved from a given place, finds that without his -knowledge or 
consent B. has sold the chattel to c., who has removed it 
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many miles away from the said place, he may before the ex
piration of the time for payment recover the possession in an 
action of replevin. J. c. Hall et al. v. arren Draper et 
al. Vol. 20, 137. PcPherson. 

Case 2. •here property is delivered by the owner to a party 
seeking to purchase, upon the express agreement that no title 
shall pass until the price thereof is fully paid, and the 
price is not paid, the title does not pass: and such party 
cannot, by a sale to one ignorant of the terms of such con
tract, transfer a good title as against the original owner. 
A. Sumner v. J. J. ~cFarlan, Vol. 15, 600. loud. 

Case 3. here the buyer is by the contract bound to do any-
thing as a condition, either precedent or concurrent, on 
hich the passing of the property depends, the property will 

not pass until the condition be fulfill~d, even though the 
goods may have been actually delivered into the possession of 
the buyer. The Standard Implement Company v. The Parlin & 
Orendorff company. Vol. 51, 544 Barber. 

Case 4. When goods are sold at a fixed price to be paid 
thereafter, and delivery is made upon the express condition 
that until the price is paid the title is to remain in the 
vendor, payment is a condition precedent, and until made the 
property is not vested in the purchaser; the latter cannot, 
by a sale to even a bona fide purchaser, divest the title of 
the original owner. C. Hallowell v. 1i. D. Milne, Vol. 16, 65. 
ashington. 

Case 5. fhere w. contracts with T. to sell to T. a safe in 
the possession and under the control of L. and contracts that 
L. shall deliver the same to T., and T. agrees that upon de
livery thereof he will pay ~15., and L. refuses· absolutely 
to deliver the safe, held, that T. may at once, and without 
a tender of the yl5., commence an action against • for the 
damages sustained by~. on account of the failure and refusal 
of L. to deliver the safe. Merritt H. Thompson v. H. H. 
arner. Vol. 31, 533. McPherson. 

Case 6. It is within the reasonable discretion of a trial 
court to allow a petition in replevin based upon a claim of 
gen ral ownership to be amended by setting up a claim of 
special ownership under a pledge to secure the payment of a 
debt. Emily M. Gray v. Dennis D. Doty. Vol. 7?, 446. 
Finney. 

Case 7. here a part of a gro ing crop is reserved or pledged 
in a written contract 1th a creditor as collateral security 
to him for the payment of an existing debt, and subsequently 
the debt, with the voluntary consent of the parties, is can
celed and satisfied, such former creditor has thereafter no 
claim or lien upon the crop under his written contract as his 
debt is extinguished. ol. 54, 674 tephen Gilpen v. E. Lek-
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Case 8. here one holding as trustee securities owned by 
another exchanges them for other securities without authority 
from the owner and without the investment of any funds of his 
own, the owner has his election either to take the substitute 
securities received by the trustee or to recover the value of 
his own securities which ere given in exchange. James G. 
Woodrum v. he ashington National Bank, Vol. 60, 44. 
ashington. 

Case 9. ~here negotiable promissory notes, pledged to an in~ 
nooen holder to secure a pre-existing debt due from the 
payee to the pledgee, are subject to equitable defenses as 
betwe n the maker and paye , and are of a greater amount than 
the pre-existing debt, the recovery of the pledgee against 
the maker is limited to the amount of the pre-existing debt. 
The Farmers' State Bank of Solomon City v. Nathan Blevins. 
Vol. 46, 536. iokinson. 

Case 10. Certain stockholders and orficers of a corporation 
borrowed money to be used for such corporation, giving their 
joirit note. Interest was paid for nine years after maturity 
by one of the makers who was secretary and treasurer of the 
corporation, with its funds. The corporation did not execute 
the note. Held , that the makers can not under these circum
stances avail themselves of the statute of limitations on the 
theory that they are sureties, and have personally made no 
payments. Julia A. Gordon, Appellant, v. H. A. Russell et al., 
Appellees. Vol. 98, 53?. Marshall. 

Case 11. surety who signs a note blank as to date, amount 
and payee, and intrusts it to the principal, who fills out 
the blanks, and for a larger sum than the surety understood 
was to be ins rted, and then delivers it to the payee, ho 
takes it without notice, will generally be held liable for 
the note as the payee took it. J •• Roberson et al. v. 
J.C. Blevins. Vol. 57, 50. Atchison. 

Case 12. If, as surety for her husband, a wife sign his note 
and secure it by a mortgage of her real estate, an agreement 
extending the time for the payment of the note which dis
charges her personal liability will discharge the mortgage 
security also. Emma E. Diehl v. Lucie J. Seeley Davis et al. 
Vol. 75, 38. Johnson. 

Case 13. Where two persons become sureties upon a promissory 
note, and one of them pays the note two days before maturity, 
the principal having been for some time and being then and 
for some time afterward unable to pay, such premature payment 
will not or itself relieve the other sur ty from contribution. 
In such a case, where one of the sureties furnishes the money 
to pay the note and instructs it to another, to be used for 
that purpose, and such other for his own purposes obtains the 
check of a third person in exchange for the money received 
from the surety, and with such check pays the note, such 
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payment will not, because made in that manner, release other 
surety from contribution. J. c. Botham, Appellant, v. E. H. 
Berry, Appellee, Vol. 82, 412. Atchison. 

Case 14. A mortgage of intoxicating liquors, executed for no 
other purpose than to secure a promissory note, is void, for 
the reason that it contravenes the provisions of chapter 128 
of the Laws of 1881, commonly known as '•the prohibitory 
liquor lawtt. B. Korman v. J. Henry et al. Vol. 32, 49. 
Leavenworth. 

Case 15. The law of pledges is materially different from 
that of mortgages. The lien resulting from a pledge is sub
ject to strict foreclosure; that resulting from a mortgage 
is not. Where a mortgage securing certain choses in action 
pledged for the payment of a debt is foreclosed, and the 
pledgee takes title and possession of the property und r a 
sheriff's deed, the title thus vested in him becomes, by 
substitution, the pledge, and is subject to the law of 
pledges, which entitles him to a decree quieting his title 
upon failure of the pledger to pay his debt within a reason
able time. Mrs . ·• • Blood et al. v. Patrick H. Shepard . 
Vol. 69, 752. fyandotte . 

Case 16. Mrs. W. was a prosecuting witness in a certain 
criminal proceeding, and was adjudged by the court to pay the 
costs of the prosecution and stand committed to the county 
jail until the same were paid. Afterward, and while in the 
custody of an officer who had full authority to commit her to 
jail, as ordered by the court, she gave to such officer a 
note and a chattel mortgage for the amount of said costs, and 
in consideration therefor the officer released her. The mort 
gage was given for no other consideration than said release. 
The officer did not agree to pay said costs, except possibly 
by implication he agreed to pay them as he collected the same 
from w. on said note, or as he made the same from the sale of 
said mortgaged property; and said costs have never been paid: 
Held, That • was not released from paying said costs, nor 
legally released from said imprisonment; that said mortgage 
was ithout sufficient consideration, and is therefore void. 
cT. W. oCartnay v. I ary J. •ilson. Vol. l?, 294. Sedgwick. 

Case 17. A chattel mortgage of exempt property owned by a 
husband and wife, executed by the wife alone without the con
sent of the husband, is invalid. The execution of a mort
gage by a wife for a debt of her husband, procured by threats 
of mischief and injury to her property which prevented the 
exercise of free will and consent, ill be regarded as having 
been made under duress, and the mortgagee acquires no rights 
under it. J. illiam Searle et al. v. lla Gregg. Vol. 67, 
page 1. Co lley. 

Case 18. A chattel mortgage executed in Missour.i is valid by 
law of that state, it is valid inter partes in this state; 
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and if the property embraced in such chattel mortgage is re
moved by the mortgagor to this state, the mortgagee may follow 
the property to this state and take posses ion. chattel 
mortgage is void as against the creditors of the mortgagor, 
unless it be accompanied by delivery and possession, or is de
posited in th office of the register of deeds in the manner 
prescribed by the statute. If a creditor of the mortgagor of 
a chattel levies upon property embraced in a mortgage, not 
accompanied by delivery and possession, before the mortgage 
is deposited in the office of the r gister of deeds in the 
manner pr scribed by the statute, the attachment is a prior 
lien to the chattel mortgage. ustin Ramsey v. R. c. Glenn. 
Vol. 33, 271. rown. 

Case 19. The instrument under which the plaintiffs claimed 
the corn in controversy in this action, being given to secure 
the payment of money, is held to be a chattel mortgage. here 
a mortgagee neglects to file his mortgage or a copy thereof in 
the office of the register of deeds, but claims a delivery of 
the property to him, he must sho an actual and continued 
change of possession of the thing mortgaged; and, where it 
appears that no actual change of possession as had, the mort
gage is absolutely void as against creditors of the mortgagor. 
N. Fr nkhouser, as heriff of Osage county, v •• E. Fisher 
et 1. Vol. 54, 738. Osage. 

Case 20. B. signed C.'s notes as surety, and in considera
tion of such signing, C. agreed to convey personal property 
to him. fterward, ., as receiver of c., in another action, 
took possession of such personal property, c. being insol
vent. Held, That B., after the maturity of the notes, was 
entitled to the possession of said property, and could bring 
an action in replevin at once to obtain possession of the 
same, and as not compelled to it till he had ·actually paid 
such notes as sur ty. Frank A. Bates v. J. A. Wiggin, et al. 
Vol. 3?, 44. Ells orth. 

Case 21. here T. ells to • a one-half interest in p rsonal 
property, and at the same time forms a copartnership with • 
and such property as used becomes p rtnership prop rty, the 
rights of • in the property and any lien he may have th reon 
for an indebtedness of the copartnership to him going out 
of the partnership business are prior to the lien of a chattel 
mortgage on the property given by T. and wife before the sale 
to R. but hich chattel mortgage was not filed for record un
til long after such sale; provided, of course, • has no 
actu 1 kno ledge or notice of the existence of the mortgage 
at the time of his purchase. J. O. Rankin v. rs. L.B. 
Trick tt et al. Vol. 75, 307. Miami. 

Cas 22. The transaction reli don held not to amount to 
rene al of the chatt 1 mortgage in controversy. The rule 
follo ed that a chatt 1 mortgagee ho in fact deems himself 
insecure may foreclose regardless of the grounds for such 
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belief, the instrument providing that he may take possession 
and sell the property if at any time he shall deem the debt 
unsafe or insecure. • F. eldgrube ppellee, v •• N. 
Kerns et al. Vol. 111, 428. · yandotte. 

Case 23. The fact that debtor voluntarily secures bona 
fide debts due to some of his creditors by chattel mortgages 
is not alone sufficient to support an attachment against his 
property on the ground that he ha disposed of his property 
with the intent to hinder and delay his creditors. here an 
attachment is issued on negotiable promissory notes not due, 
it is error for the court to enter judgment thereon before 
the 1st day of grace. L •• iller v. The ichita Overall 
and Shirt Manufacturing Company. Vol. 53, 75. o ley. 

Case 24. here a mortgagee of personal property sells the 
property, not as his own, but as held by him as a mortgage, 
he does not arrant the title. The rule of caveat emptor 
applies to all persons desiring to purchase under such sir
cumstances, and the purchaser under such circumstances ob
tains only the inte est of the mortgagor and mortgagee in 
the property. mortgagee of personal property may sell his 
own and the mortgagor's interest in the property, 1th the 
consent of the mortgagor, ithout giving public notice of the 
sale. nd where the mortgage contains a · provision that the 
mortgagee may sell the property after condition broken, or if 
at any time he sho~ld deem himself unsafe, he may sell the 
property at public or private sale previous to the time above 
mentioned. Held, that no notice is required, and that a sale 
ithout notice will transfer to the purchaser all the inter

est, both of the mortgagor and mortgagee, in the property. 
Christophe c. Harris v. J.B. Lynn. Vol. 25, 281. Co lay. 

Insurance 

Case l. contract by hich one party promised to make a 
certain payment upon the los or destruction of something 
hich the other party o ns or has an interest in, is a con

tract for insurance. The state has a right to say ho may 
engage in the business of insurance, and upon what terms, and 
may proce d by civil action in quo arranto against any cor
poration created under the las of the state, hich ithout 
authority assumes to carry on the business of insurance. The 
State of Kansa, ex rel., v. The Vigilant Insurance Company, 
of Nimrod, et al. · Vol. 30, 585. The tate. 

Case 2. person has an insurable interest in his own life. 
In the absence of a statute, or some by-law, rule, or pro
vision of the insurance company to the contrary, a person, 
acting in good faith, may take insurance on his own life and 
n me as beneficiary anyone hom he pleases. Lydia c. Hoff
man, dministratrix of the state of uby c. Hoffman, Decease, 
App llant, v. The Federal Reserve Life Insurance Company, Ap-
pellee. Vol. 123, 554. yandotte. · 
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c se 3. The plaintiff, to establish her claim that the de
cea ed was killed by an assault upon him for the sole purpose 
of robbery, put upon the stand the only eye itness to the 
tragedy, the man ho killed him. His story was that he, a 
special agent for the railroad company, without a arrant 
attempted to get possession of a suitcase carried by the de
ceased hich he though contained intoxicating liquor and 
which he afterwards found did contain such liquor; that after 
striking the dece sed over the head ith a rubber club in 
ord r to get the suitcase, the deceased choked him until he 
as compelled to shoot in self-defense. Held, . that from this 

testimony no proof or inferenc could be deriv d that the as
s ilant had any intent to rob the deceased, and hence a de
murr r to the plaintiff's evidence was properly sustained. 
Hazel • Guffy, ppellant, v. The Continental Casualty Com
pany, Appellee. Vol. 109, 61. ~ ickinson. 

Case 4. The evidence and findings sho that the minds of the 
parties never met, and hence no contract between them wa 
ever entered into. The policy submitted to but not accepted 
by the plaintiff, contained a thirty-day vacancy clause. 
The findings and evidenc indicate that this clause as vio
lated by leaving the property vacant for more than · thirty 
days, thereby avoiding the policy had it been accepted. 
Gilbert Johnson, ppellant, v. The Mennonite Mutual Fire In
surance company of N wton, ppellee. Vol. 100, 53. Green oo 

Case 5. hen, in a contract of insurance, the application of 
the insured is made the basis for, and a part of, the con
tract b teen the parties, and in the contract so made it is 
stipulated and warranted that the answers of the insured to 
questions propounded in the application are literally true, 
and it is also stipulated that if any such answer be round 
to be not literally true the contract shall become absolutely 
null and void, the validity of the contract depends on the 
truthfulness of the ans ers, and not on the materiality of 
the answers to the risk ssumed. he contract of the parties 
having made the ans ers of the insured material, the same is 

voided if such answers b found untrue. Charles L. Hoover 
v. he oyal Neighbors of merica. Vol. 65, 61? Brown. 

Case 6. here a builder contracts with the owner of lots to 
furnish material and erect thereon a house, and said builder, 
desiring a contractor's insurance on the building, goes ith 
the oner to an insurance agency and makes application for 
such insurance, and the agents issue a policy in the name of 
the oner, nd insert therein a clause, contractor's in-
s ranee for thirty days,' and the intention is to ·ndemnify 
the contractor against los by fire for thi ty days, and at 
the expir tion of that ti 1e i n e 1m1i y the owner ag inst los 
by fire on said building for three years, held, that such a 
policy may be enforced for the ben fit of the builder. eld 
also, hat to explain and giv effect to such a policy oral 
evidence be resort d to. h~ German Fire Insurance co. 
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ase ?. The plaintiff purchased a silo, and in payment gave 
the seller some cash and certain promissory notes. In the 
preliminary contract of sale there as a statement that all 
silos should remain the property of the seller until paid for, 
but no such r cital as contained in the notes accepted in 
payment. Although several years had elapsed, full payment of 
the notes had not been made, bu·t no claim of ownership of the 
silo had be n asserted by the seller. Plaintiff procur din
surance on the silo, and it as after ards de troyed by tor
nado during the life of the policy. Held, that as the de
struction of the property insured caused the plaintiff a 
direct pecuni ry loss, he had an insurable interest in it and 
as entitled to recov r upon the policy. • J. Sturgeon, Ap

pellee, v. Hanover Fire Insur nee Company, ppellant. Vol. 
112, 206. Butler. 

Case a. Where a stipulation is contained in an insurance 
policy, that -in case diff ranees shall arise as to the amoun 
of any loss or damage--the matter shall at the writ en reques 
of eith r party be submitted tot o impartial appraiserst, 
etc., and it does not appear that any differences of opinion 
ever arose with regard to the amount of the loss or damage, 
and neither party ever presented to the other party ny writ
ten request or any r quest asking or suggesting that apprais
ers or arbitrators or referees should be selected or ppointe 
held, that it snot necess ry in such a case, under such 
stipulation, that there should be any appraisement or arbi
tration or reference b fore the assured ould have the right 
to commence an action against the insurance company for the 
recovery of his loss. The Capitol Insuranc Company, v. I. 
E. allace. · Vol. 50, 453. Motion for Rehearing. 

Case 9. n agreement, made in n application for a policy of 
insur nee on mill property, 'to keep a atchman- on the pre
mises at all times when the mill is not in operation," is not 
violated by the absence of the atch-man in a tent about to 
hundred re t distant from the mill-building for a couple of 
hours preceding the breaking out of the fire hich caused the 
destruction of the property. The Kansas ill Owners and an
ufacturers .utual ire Insurance Company v. E •• etcalf. 
Vol. 59, 383. Douglas. 

Ca e 10. here the agent of an insurance company ho fills 
out an application for insurance is duly inform d by the in
sured as to the facts nd fails to st te them in the applica
tion or to state them correctly as given, the company ill 
ordinarily be held to h ve ived them, nd w 11 be estopped 
to insist th t the repre entations of the insured re un-

ue, or that there has been breach of the rranty. 
condition requiring th giving of notice to the insurance com 
pany ithin specific time ill be deemed to be waived here 
notice or the injury r death s ubsequently giv n together 
ith proofs of loss; and the comp ny ret ins the same ithout 
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objection, and subsequently calls for and receives additional 
information and proof respecting the injury and death of the 
insured. The Standard Life and Accident Insurance Company v. 

ve Da'vis. Vol. 59, 521. Bourbon istrict court. 

Case 11. It is competent for parties in contracting as to 
li~e insurance to provide that self-destruction by the in
sured, whether sane or insane, shall avoid. the contract. Such 
a provision covers a case of intentional self-destruction by 
one who understood the physical nature and consequences of the 
act hich caused his death, although his mind was so far im
paired that he was not conscious of the moral quality or con
sequences of such act. Ruth America Hart v. The Modern Wood
en of America. Vol. 60, 678. Sedgwick. 

Case 12. Under a life insurance policy providing that per
ission for the insured to engage in military service in - time 

of w r must be obtained from the insuring company and an extra 
premium must be paid on that account, and that in case of his 
death "in consequence of such service and ithout the com
pany's permit", it shall be liable for an amount not greater 
than the legal res rve, where the insured without having paid 
n extr premium dies in time of ar while engaged in military 

service without the consent of the company, the limitation 
upon its liability does not become operativ unless his death 
as due to his having been in the service-that is, unless the 
elation of cause and effect existed between the two facts. 
ary K. Starr, as Administratrix of the Estate of Merle • 

Starr, Appellee, v. The Great American Life Insurance company 
f Hutchinson , Appellant. Vol. 114, 315. Marshall . 

Partnerships 

Case 1. Parol testimony is admissible to prove · a resulting 
trust in relation to real estate, and. that land purchased in 
the name of one partner for the use and benefit of the firm, 
aises a resulting trust which ill be enforced. The contract 

of partnership is one of those which do not require to be en
tered into with any particular formalities, and a valid part
ership may be constituted without any deed or writing. E. L. 
arsh v. I.E. Davis et al. ol. 33, 326. Allen. 

Case 2. parol agreement between one who has obtained an 
option to purchase a tract of land and another, that the lat
ter would buy the land, pay the full purchase price of it and 
lso the amount paid by the first party to obtain the option, 

taking the title in his own name, and that he ould, when the 
and was sold, pay the first party one-half of any increase 

that might be obtained for the land, did not create a valid 
xpress trust in favor of the first party; and since no part 
f the purchase price was paid by him, a trust did not arise 
n his favor by implication of la under section 8 of the act 
elating to trusts and po ers. Nor did the agreement of the 
arties er ate a partnership relation bet een them. 
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J.,. Grantham, Appellee, v. T. Conner 
Executors and As Trustees etc., et al., 
150. Cherokee. 

nd •• y tt, as 
ppellants, Vol. 97, 

Case 3. In the present case, h re an arrangement as mad 
bet een to persons for the purch se and sale of horses, each 
furnishing in diff rent proportions money for the conduct of 
the business, and e ch contributing certain s rvic sin carry
ing it on, the profits nd losses of which re to be equally 
divid d bet een them, it is held to constitute a p rtnership 
relation as to third person who held a cl im for the unpaid 
price of the horses purchased by the firm. J •• oore, p
pelle , v. Frank Thompson, pp llant, N. N. ogers, ppellee 
Vol. 105, 492. Franklin. 

Case 4. Und r the facts stated in the opinion, it is hel 
that a p rtnership did not exist be een the plaintiff and 
the outh astern Hay and Grain Company. C. E. Sutton , App 1-
lee, v. Charles~. chaff, as eceiver of he issouri, Kans s 

Texas ail ay Company , ppellant. Vol. 104, 282. Lyon. 

Case 5. here sev ral parties unite in the purchase of real 
estate, not s a permanent investment but as a specul tion, 
and 1th a vi of selling the same for profit, and there is 
community of ownership of the property, community of power in 
carrying on the enterprise, and community of interest in the 
profits and losses arising from the same, 1 t 1·11 ordinarily 
b tre ted as a partnership. • artin Jones, xecutor, etc., 
v. Benjamin [. Davies. Vol. 60, 309. Shawne. 

Case 6. The probate court may order a surviving partner, ho 
is closing up the ffairs of a merchandising partnership, to 
continue the partnership business, purcha e nei goods, and 
sell at r tail until such reasonable time s all ssets of 
the business may be sold to the bet advantage. In r The 
state of • 1. 

1 rout , Deceased {T •• Gardner, as dminis
trator, tc., ppellant,) v. L. L. Threall, ppellee. Vol. 
107, 509. oodson. 

Case 7. Proof of a trading partnership having been estab
lished the authority of each partn r to execut promissory 
notes in furtherance of the partn rship busines is implied 
by 1 , and it as inco petent and prejudicial to permit a 
defendant partner to testify before the jury that he had not 
in fact authorized his partner to sign any notes for the 
partnership. he Exchange State Bank, ppellant, v ••• 
Jacobs et al., Appellees. Vol. 9?, 798. Labette. 

Case 8. One partner has no authority to make a general as
signment of the firm property for the ben fit of the credit
ors of the partn rship ithout the assent of his oopartn rs. 

surviving partn r may make gen ral assignment of the part
nership property for the ben fit of the creditors of the firm, 
in the absence of any statute prescribing the manner of 
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closing up the partnership estate. James A. Shattuck v. J.E. 
Chandler, as Assignee, etc. Vol. 40, 516. Phillips. 

Case 9. It is the duty of partners to devote their time and 
best endeavors to carry on the partnership business and pro
mote the prosperity of the firm, and, in the absence of ny 
special agreement between them as to the division of labor, 
each should give time and attention to the conduct of the 
business without compensation, and without regard to the rela
tive value of the services of the several partners. Where the 
partners share alike in the control and labor of the partner
ship business, one of them cannot sit passively by, indiffer
ent to the interests of the firm, and after neglecting to use 
reasonable diligence himself, hold other partner responsible 
to the firm for like indifference or negligence. M. H. Insley 
v. Ann M. hire, as Executrix of the estate of Daniel Shire, 
deceased, et al. Vol. 54, ?93. 

Case 10. The general rule is that in the absence of an agree
ment one partner is not entitled to compensation for hisser
vices while employed in the partnership business, but where 
one partner is intrusted with the management of the partner
ship business and at the instance of his copartner devotes his 
whole time and attention to it while the copartners are at
tending to their individual business, the case is taken out 
of the general rule and from the acts and conduct of the 
parties the law implies an agreement to pay the · active manag
ing partner compensation for his exceptional services. George 
Rains et al., ppellees, v. Herman eiler, Appellant, et al. 
Vol. 101, 294. Cherokee. 

Case 11. An agent or partner, for his personal advantage, 
cannot deal in the subject matter of the agency or partner
ship, nor use, to the detriment of the agency or partnership, 
information acquired by him while acting in its business, but, 
when not prevented by the terms of the agency or partnership, 
he may act freely in all matters outside these restrictions. 
Richard M. More et al., ppellants, v. Frank Burroughs, Ap
pellee, Vol. 111, 28. llen. 

Case 12. An action was brought upon an account, the correct
ness of which was verified by affidavit. Defendants filed a 
verified ans er, conceding the account, but stating that they 
purchased commercial drafts from a banking firm of which 
plaintiff was a partner, and that the drafts were dishonored 
and protested, and they were compelled to redeem the same. 
The amount of the indebtedness thus arising exceeded plain
tiff's claim, and defendants demanded judgment for the dif
ference. ~laintiff replied with a verified denial of the 
llegations of the answer. oth parties declined to offer 

evidence, and submitted the case upon the pleadings. The 
court gave judgment in favor of the plaintiff for the amount 
of his account. Held, no error. Hatfield & 6mith, v. Itheal 
Farnum. Vol. 48, 126. Ford. · 



-63-

Case 13. H. and ., copartners, dissolved; H. agreed to take 
all the property and pay all the debts of the partnership; s. 
agre d to give H. his good-will in the business, and not to 
engage in said business at a certain place so long as H. 
should carry it on. In an action by H. to enjoins. from 
prosecuting the business at such place, he must aver and prov 
that . he has substantially performed his part of the contract 
before he is entitled to an injunction. • M. Hollis v. J • 

• haffer. Vol. 38, 492. lay. 

Case 14. here one of the to memb rs· of partnership sells 
out to the other ho assum s the indebtedness of the firm and 
continues in busin ss und r the same name, a part payment 
made by the latter thre years later upon a note given by the 
partn · rs prior to such change, for a partnership debt, tolls 
the statute of limitations as to the other maker of the note, 
the payee having had no notice of the dissolution. • D. 
Campbell, Appellee, v •• A. errick and c. A. Moor, Part
ners as Herrick-Moore Music Company, etc., Appellants. Vol. 
104, 657. Bourbon. 

Cas 15. · An incoming partn r of a trading firm is not 11 ble 
for the prior debts of the firm without a special promise, 
founded on a suffic1 nt consid ration, but such consideration 
may be the interest in the property of the firm received by 
him at the time he becomes aIIBmb r. rlohlfing & Co. v. Fris
be D. Carper et al. Vol. 53, 251. rego. 

Case 16. here a partnership is formed, and the 
partn rship expressly state that the partnership 
tinue until dissolved as the la provides, held, 
partnership at will, and may be dissolved at the 
either p rty, ithout the consent of the oth r. 
v. c. L. Adams. Vol. 37, 52 edg ick. 

articles of 
is to con
to be a 
pleasure of 
Joseph Koeni 

Case l?. The fact that plaintiff who institut d n action 
for an ac ounting of the business of a partnership which had 
been dissolved is unable to state or fails to state the amoun 
that ill be found to be due to plaintiff on such accounting 
does not prevent an accounting, nd especially where it is 
alleged by plaintiff that the defendant partner had appropri
ated and converted to his on use the profits of the firm 
busin ss whereby he became indebted to the plaintiff in a 
consider ble sum. v. F. etz, ppellant, v. Jonas • Emery, 
App llee. Vol. 110, 405. Cloud. 

Case 18. n action was commenced against c. upon an account 
for goods purchased and receiv d by him. He ans red, deny
ing that he purchased the goods, but all ged that they re 
purchas d by the firm of c. & T., of hich he s a memb r. 
Held, That under the statute of this state, making all con
tracts joint and several, and also permitting actions to b 
brought against any one or more of the partners hoar lia
ble, judgment as properly rend red against c., although he 
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may not have purchased th goods mentioned in the account in
dividually, but only as a member of the firm of c. & T. 
Frank E. Crane v. ing & 1th. Vol. 48, 58. Fr nklin. 

Case 19. The record of an action bet een partners for n 
accounting after dissolution of their p rtn rship venture in 
the raising and marketing of hogs, examined, and no error 
discern din setting an eight-month's limit to the time the 
liquidating partner should be llowed to fit for market and 
sell the hogs, nor in charging the liquidating partn r with 
he expense of feeding the hogs for the period in which he 

thereafter rongfully neglected to dispose of them, nor in 
any of the incidental and minor matters complained of and 
noted in the opinion. Charles E. utton, Appellee, v. J. D. 

ynn, ppellant. 116, 2?3. ouglas. 

Corporations 

C se 1. hile the existence of a corporation d tes from the 
time of filing its charter, it cannot be regarded as a com
plete organization uthorized to transact business when the 
subscription books of the corporation have not yet been open 
and no stock ha been subscribed; nor can it b until a full 
and complete organization has been effected in accordance 
ith the r quir ments of the statute. The emaha o land 
ining Co. et al. v. ettle & Keith. Vol. 54, 424. Nem ha. 

C se 2. The mere fact that a coal miner engaged by a mining 
corporation in sinking coal shaft in the ground is a small 
stockhold r of the corporation ill not prevent him from re
covering damages for p rsonal injury caused by the negli
gence of the corporation. such a stockhold r has no person l 
control or man gement of the coal shaft or of the corporation 
or its property. John ~orbach v. he Home [ining Comp ny. 
Vol. 53, ?31. Leaven orth. 

Case 3. The capital stock of a corpor tion is a trust fund 
for the benefit of the general creditors of a corporation, 
and one who subscrib s for shares of stock must pay for them 
either in money or money's orth. urrel Collins Brokerage 
Company, Appellant, v. Frank • unn as s ignee, tc., p
pellee. Vol. 91, 64. Finney. 

Case 4. lh re the directors of a corporation intend to dis
tribute only its accrued profits, but a stockhold r, by ill
fully deceiving them as to the surplus on hand, induces them 
to decl re and pay a dividend the . effect of hich is to re
duce the amount of the invested capital, he thereby fraudu
lently obtains from the company the sum by which his own sh r 
in the distribution has been increased by such misrepresenta
tion, and is liable to it in at least that amount. The 
alina ercantile company, ppellee, v. Sigmund Stifel et aL 

Appellants. Vol. 82, 7. aline. 
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Case 5. The transfer of certificates of stock in a corpora
tion, to become effectual between the assi gnor and creditors 
of the corporation, must be recored on the books of the com
pany. J. K. P. Pine v. he estern National Bank. Vol. 63, 
462. Greenwood. 

Case 6. In an action by the stockhold rs against an insolvent 
corporation and its creditors to have a receiv r appointed, 
the assets marshaled, its liabilities determined, the assets 
applied to the payment of such liabilities, and the corpora
tion dissolved, where unsatisfi d judgments still remain afte 
all its tangible property has been applied to the satisfactio 
of its debts, it is held, that it is not rror for the court, 
in the same action, to ord r the receiver to take such steps 
as may be necessary to determine the amount due from the 
plaintiffs, as stockholders, for unpaid subscriptions to the 
capital stock; and it is furth r held, that upon pplication 
the court may rend r judgment in favor of the receiver against 
the sev ral plaintiffs, as stockholders, for such sums as it 
may find du the corporation. • H. Calef t al. v. he 

yandotte e lty company t al. ol. 70, 318. yandot e. 

Case 7. Holders of fully paid up stock held not to be in
dividually liable to the creditors of the corporation, in th 
absence of a statute ere ting such liability. George Bick
nell et al. ppellees, v. J •• ltman et al. Appellants. 
Vol. 81, 436. Barton. 

Case a. Before th pr sident and manager of a milling com
pany, incorporated for the purposes of conversion and sale of 
agricultural products, can bind the company by the purchase 
of flour, it must be shown that such purchase came ithin the 
purview and scope of its corporate po rs, or as authorized 
by the company, or that some fact or circumstances existed 
that rendered the purchase necessary fo the protection and 
interest of the milling business, or that some ben fit re
sulted to the company from the purchase. John Getty et al. 
v. he c. R. Barnes illing Company. Vol. 40, 281. Clay. 

Case 9. corporation hos po ers and purposes, as declared 
in is charter were the manufacture of sugar, syrup, starch, 
and glucose, the erection and maintenance of a factory, and 
the purch se and sale of real estate and plantations therefor, 
the purch se, location and laying out of ton sites and the 
sale nd conveyance of the same in town lots, and for the 
transaction of manufacturing, mechanical and mercantile busi
ness, is authorized to establish and carry on the business 
of manufacturing matches and ooden- are, in addition to the 
manufactur of sugar, syrup, starch, and glucose. The Parkin 
son Sugar Company and John R. Kearns v. The Bank of Fort ~cott 
and All n heeler, as heriff, etc. Vol. 60, 4?4. llen. 
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10. In 11 elections for dir ctors of a corpor tion 
t d by or existing und r the 1 s of Kansas, at least 
e of those chosen by the stockhold rs must be citizens 

and residents of the state. D. K. Horton t al. v. E. ild r 
et al. Vol. 48, 222 Original Proceedings in uo arranto. 

Cas 11. It is ithin the po r of the legisl tur to provid 
that the failure of corpor tion to comply with certain pre
scribed requir ments and duties, shall ork a forfeitur of 
its ch rter and end its corpora e xistence without the judg
m nt or a court. 1 e Four-s R zor Comp ny, App 11 nt, v. E. 
T. Guymon, Appellee, t al. Vol. 110, 745. Reno. 

Case 12. corpor tion ere t d nd organized under the las 
of this state, hich fails for more than six months to k p 
its gen ral offic s for the tr nsaction of busin ss within 
this st t, as r quir d by section 42 and 43, and fails to 
ke p the offic of ts tr asur rand its mon ys ithin this 
state, s provid din section 44, of chapter 66 of the Gen
eral tatutes of 1897, forf its its charter. The State of 
Kansas, x rel. H. c. Safford, County Attorney v. The Topeka 

ter ompany. Vol. 59, 151. Original Proceedings in Quo 
rranto. 

Re 1 Property 

Cas 1. hr • & Co. built a steam-engine for th mill of 
K. nd hile it as still at their shop took chattel mort
g ge on it, with stipulation of their right tot ke posses
sion of th same, heth r it as affixed to the fr hold or 
not, held, th t h re the facts 1 av the court in doubt as 
to h th r the ngin had by its att chment to the r lty be
come fixtur, the intention of the parti s, as vined by 
the chattel mortgage, might b looked to s controlling in 
th d termination of the charact r of the property; and th t 
th court belo properly held that it remained personal prop-
rty, nd subject to the chat 1 mortgage. D. w. Eav s v. 

Phillip Estes nd oth r. Vol. 10, 314. Leaven orth. 

Case 2. will contain d the follo ing provision: "I give an 
devi e to my daught r, Elizabeth Yamb rt, eleven hundr d dol
lars aside of ht she has alr dy receiv d, and I appoint my 
sons, Jacob Yentzer and enjamin Yentz r, after my de th to 
purch se ith the above eleven hundred dollars a home for the 
above-named Elizab th Yamb rt, to be tor her use during her 
life nd af er hr d th th property to fall to hr child
ren. Held, that this provision dos not expr ss n absolute 

nd unconditional gift of the sum of money named to Elizab th 
~ambert, but r quires its inv stment in real estat for her 
use during hr life, 1th remaind r in fee to her childr n. 
Vol. 74, 753. Laura • Lohmuller v. rnma Iosher et l. 
Nemaha. 
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Case 3. In an action involving the interpretation of ill 
and the validity to certain deeds executed by a benefici ry 
there-under, the evidence consid red and held suffici nt to 
support a finding that th r as no consideration for the 
deeds in question. beneficiary entitled to a life state 
under the provisions of a will my not d stror the rights of 
a rem ind r-man by disposing of the prperty by gift or de
vise. L. · i . Carlyle, Appellant, v. Kati Pee et al., ppel
lees. Vol . 125, 727. Labette. 

Case 4. person ho holds real estate by virtue of a quit-
claim de d only from his immediate gr ntor, whether he be 
purchas r or not, is not a purchaser in good faith 1th r -
spect to outstanding and dverse interests shown by the rec
ords in his chain of title, and he is bound to take notice of 
all superior titles to the land shown by the records or hich 
might have been discovered by prop r inquiry. laude • Peck 
et al. v. Oscar o. Ayres. Vol. 79,457. Johnson. 

Case 5. en one, ithout claim of titl, occupies and uses 
land theretofore vacant and unoccupied, as the property of 
the holder of tax titl thereon, 1th .the kno~edge and 
consent of such tax-titl hold r, and in subordination to his 
title, and the tax deed is valid upon its face and has been 
of record for more than five ye rs, the holder of the tax 
title is held to b in actual possession, and may maintain an 
action of ejectment against a party ho wrongfully dispossess 
es him. M. H. Buehl r, Appellant, v. Joseph L. Teator et al. 
Vol. 84, 281. Scott . 

Case 6. An oral contract to lease a tract of farming land 
for one y ar, where the term is to begin at a future date, is 
void under the statute of frauds, here a tenant enters a 
tract of farming land und r a ritten lease for·a year, and 
is permitt d by his landlord to occupy th prop rty after the 
expir tion of the t rm, such tenant by operation of la be
comes tenant from ye r to year; and, as such, he is entitl 
to thirty days' notice to quit prior to th expiration of the 
then current year. harles E. Tredick, ppellee, v. F. A. 
Birrer, ppellant. s •• Reynolds, ppellee, v. F. A. Birrer 
Appellant. Vol. 109, 488. Gove. 

Case 7. The fact that an abstracter is the owner of land, an 
bstract of the title to which is compiled and c rtified by 

him as an abstracter, does not elieve his bondsmen from lia
bility for damages resulting from inaccuraci sin such ab
stract. D. , • Turbett, E.G. Turb tt and George H. Struble ; 
c. B. tiger and harles Benesh, artners, s truble & Stig
er Loan and Investment ompany, ppellees, v. Hoard arty et 
1., ppellees, and H •• Bouslog, d Carter and George H. 
oodhouse, ppellants. Vol. 122, 149. allace. 

Case 8. nTo constitute adverse possession of land, it is not 
absolutely n cessary that there should be inclosures, build. 
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or cultivation, but the acts done must be such as to give un
equivocal notice of the claim to the land, adverse to the 
claims of all others, and must be of such a character and so 
openly done that the real owner will be presumed -to know · that 
a .possession adverse to his title has been taken." G. F . 
Trager, Appellant, v. E. H. Elliott, Appellee. Vol. 106, 228. 
Haskell. 

Case 9. Title to the land of another cannot be acquired by 
adverse possession unless the possession is open, notorious, 
hostile, and exclusive--a possession of such a nature and 
notoriety that the owner may be presumed to know that the oc
cupant is claiming a title inconsistent with his own. Payment 
of taxes, although not a controlling circumstance, is one of 
the means by which ownership is asserted, and the failure to 
pay taxes weakens a claim of ownership by adverse possession. 
G. L. Finn, Appellee, v. Nannie lexander and John Collison; 
Appellants. Vol. 102, 607. Lane. 

Case 10. mortgagor of real estate has the right to the pos-
session of the mortgaged property, and to sever and remove 
timber, wood, sand, earth, coal, stone, or anything else, 
therefrom, and to sell the same, unless it unreasonably im
pairs the mortgage security. 'lhen it impairs the mortgage 
security, the remedy of the mortgagee is not at law, but in 
equity; not replevin to recover the property severed from the 
realty, but generally injunction, to restrain the commission 
of waste upon the realty. Thomas J. Vanderslice, Receiver, 
v. Reuben Kaapp et al. vol. 20, 64?. oniphan. 

Case 11. H. and his brother to whom a tract of land was con
veyed executed a mortgage thereon to the granter as the only 
consideration. About one year later, H. desired to relin
quish his interest in the land and be relieved of responsibil
ity. He agreed with the mortgagee to execute a quitclaim deed 
to his brother E. Soon thereafter H. removed from the land 
without executing the deed. He had made no repairs on the 
property, paid no taxes, no interest or principal on the mort
gage indebtedness. He made no claim of interest in the land 
or of rents therefor. The brother paid interest, and taxes, 
and executed a renewal of the mortgage. Several years there
after, H. executed a quitclaim deed to D., purporting to con
vey a one-half interest in the property. In a suit to fore
close the renewal mortgage executed by H.'s brother, the 
evidence examined and held sufficient to support a finding 
that H. had no interest in the land at the time of the execu
tion of the quitclaim to D. Theodore Crane, Jr., as Executor 
of the Estate of Fannie B. Fisher, deceased, Appellee, v. A. 
R. Daniel, Appellant. Vol. 121, 3 Anderson. 

Case.12. · here two promissory notes are secured by separate 
mortgages, and a third mortgage on other property is given 
"to secure any deficiencies there might remain on the afore
said notes after the judicial sale of the properties and 
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tracts described in the mortgages foreclosed," the proper 
practice is to foreclose the first two mortgages, and then 
foreclose the third one in a separate action, if there be de
ficiency judgments after the judicial sales. s. L. Conklin 
v. Elsbeth tackfleth et al. Vol. 65, 310. Douglas. 

Case 13. In order to redeem mortgaged premises, sold under 
a judgment of foreclosure, the redemptioner is required to 
pay the amount for which the land was sold, and interest 
thereon, together with costs and taxes, and the word ttcosts" 
as used in section 476 of the civil code means the costs of 
redemption and not the costs which accrued in the foreclosure 
action. H.J. Kueker, ppellee, v. Daniel Murphy et ux., 
Appellants. Vol. 86, 332. Ottawa. 

Any case la may be changed, modified, or nullified by 

the supreme court when a like set of facts, involving the 

same principle of law, is presented to it; or whenever the 

legislature restates, modifies, or nullifies it by a subse

quent legislative act. 



CHAPTER V 

HOW THE LIST OF SEL CTED CASE STUDIES MAY BEU ED AS 

AN AID IN CONNECTION WITH "BUSINESS AND 'LA:~" 

BY DILLAVOU AND GREINER 

In accordance with the provisions of the statutes the 

adjudicated cases of the supreme court have been bound in 

volumes known as the Kansas Reports. There are one hundred 

forty-three volumes of the Kansas Reports, with an increase 

of about four yearly. 

A syllabus of the points of law decided in any case in 
the supreme court shall be stated in writing by the judge de
livering the opinion of the court, which shall be confined to 
points of law arising from the facts in the case, that have 
been determined by the court, and the syllabus shall be sub
mitted to the judges concurring herein for revisal before 
publication thereof; and it shall be inserted in the books of 
reports without alteration, unless by consent of the judges 
concurring therein. 

A reported case contains the names of the appellant and 

ppellee, county from which the case was appealed, the attor

neys for the original defendant and plaintiff, the judge pre

siding, the date of the trial, the points of law involved, 

the facts in the case, the affirmance, modification, or re

versal of the judgment of the trial court, or the ordering of 

a new trial. 

By careful selection two hundred twenty-six cases have 

been chosen paralleling outstanding legal points arising in 

connection with the subject matter contained in business law. 

This thesis does not presume to illustrate every point aris

ing in the subject matter of business law. Cases selected 

are typical rather than exhaustive. The number of cases 

selected covering each division of the text, is ~oughly 
-70-
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proportionate to the space devoted to that division in the 

text. 

The cost of one hundred forty-three volumes of the Kan

sas Reports is prohibitive to schools. However, there is 

!ikely not a town in Kansas where business la is taught that 

the Kansas Reports are not available. Virtually every law

yer's office contains the Reports. Layers cooperate will

ingly, many times going over the case with the student with

out being solicited. 

It is recommended that the student be required to read 

and report on six cases during the course of one semester of 

eighteen weeks. he student should be provided with the syl-

labus of the point of la of the case which he or she is to 

read. The syllabi of all cases required are to · be found in 

this thesis. In the preparation or the case the student 

should be instructed to proceed as follows: 

1. Syllabus of the point of law involved. 

2. Name of the appellant and of the appellee. 

3. Name of the district oourt from which the case has 

been appealed. 

4. Name of the judge presiding in the district court. 

5. Attorneys for the appellants and for the appellees. 

6. Name of the judge who wrote up the Supreme Court 

decision. 

7. Date the opinion was filed by the supreme Court. 

8. Story of the facts surrounding the case. 

9. Disposal of the case by the supreme Court. 
10. Volume and nage on which the case is found. 



CHAPTER VI 

SUMMARY 

The study of law has passed through three distinct evo

lutionary stages: First, through the library and precepts 

of a judge or an attorney; Second, the lecture schools from 

which the literature of test books later developed; Third, 

the so-called case method. 

The value of the study of leading oases along with the 

principles or law is now generally admitted by the foremost 

educators, and this procedure has been adopted in whol·e or in 

part in a majority of the schools of the country. This does 

not mean that the lecture method and the text book have been 

abandoned. They are both ancillary to the case method. 

Law is a science. Law, considered as a science, con

sists of certain principles or doctrines. These principles 

or doctrines are much fewer in number than is commonly sup-

posed. 

All law may be classified as either criminal or civil. 
: 

Business law is a branch of the civil law. It is singularly 

convincing evidence that Langdell considered the case method 

efficacious in the teaching of business law in that his very 

first volume of selected cases dealt with A Selection of - -
Cases .2.!! the Law of Contracts (1871). By far the greatest 

amount of space in any business law text deals with contracts 

in general, and virtually all the subject matter in the text 

is closely allied to this important brancn of the law. 

All business law texts have a limited number of very 

abbreviated cases at the end of each chapter or at the end of 
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each chapter or at the end of each division of the book. 

These cases are selected from every state in the Union. Most 

of these cases are remote in that they deal with distant 

states. The cases are robbed of their interest possibilities 

in that they are presented in a few brief statements. 

The case study method, as presented in this thesis, lays 

particular claim to two distinct advantages; first, that the 

student reads the cases in their -entirety and second that 

every case transpires within the State of Kansas and in many 

cases within the county wherein the student resides. 

The spontaneity and heightening of interest in the study 

of businesslaw is to be promoted only by the study of the re

ported case--an actual acquaintance with the specific chapter 

of the lives of the litigants. La is not a thing to be 

grasped, understood, and memorized by the learner as it is 

systematically laid before him. The study of law is not a 

mere memorization of dull and musty principles. Law is in a 

constant gradual state of flux. Law is the expression of 

social order in judicial form, beginning its separate exis

tence all over again in every single case. The real and only 

sources of the common law are the study of cases. 

It is the writer 's intention that this thesis will 

promote a more widespread use of. the reported case in teach

ing business la in high schools • . 
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according to the Case Number, Volume Number in the Kansas 
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