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AGENDA
The

FACULTY SENATE
Wichita S t a t e U n i v e r s i t y

...
Room 126 CH

3:00

p_m_

( Note ti me ! l

Meeting Notice:

Monday, March 1, 1993

Order of Business:

•

I.

Calling of the Meeting to Order

Ir

Informal Statements and Proposals

III.

President's Report

IV.

Old Business
1.

Dismissal for Cause (new draft attached)
(3:15-4:00)

2.

Ad Hoc Tenure & Promotion Proposal
(4:00-4:45)

V.

New Business
1.

VI.

(4:45)

Rules Committe Nominations for General Education

As May Arise

EXECUTIVE COMMITTEE
Kathryn Griffith , President
Keith Williamson , Vice President
Joyce Cavarozzi, Secretary
James Clark, President-Elect
Albert Gosman, Elected by Senate
John Dreifort, "Elected by Senate
Elmer Hoyer , Apptd by Sen. Pres.
A. J. Mandt , Past President

3165
3185
3541
3220
3402
3150
3415
3125

Box
Box
Bo~
Box
Box
Box
Box
Box

17

31
53
78

35
45
44
74
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TENTATIVE SPRING, 1993, AGENDA FOR FACULTY SENATE

Mar. 1

Dismissal for Cause
Tenure & Promotion

Mar.

Tenure & Promotion
Dismissal for Cause (if necessary)

8

Mar. 15

Athletic Task Force
Endowment (Elizabeth King)

Mar.

Caucus - Tenure & Promotion

17

Mar. 29

Tenure & Promotion

Apr. 5

Sexual Harassment Pol icy and Procedure

Apr. 12

Sexual Harassment Pol icy and Procedure
Omsbudperson

Apr. 19

Committee Reports

Apr. 26

Complete· Old Business

May

Election

3

. May 10

•

Open

,
1
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•
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WICHITA STATE UNIVERSITY
PROCEDURES FOR DISMISSAL FOR CAUSE
I.

STATEMENT OF POLICY

It is of the essence of a university that its faculty have
committed themselves to a life of the mind. On a personal level,
their choice of that life frequently involves a conscious
decision to forego careers ~hat are more lucrative.
More
broadly, history shows that a vigorous life of the mind often
exposes the scholar to dangers that could . have an inhibiting
effect on the pursuit of truth, an inhibition which is highly
destructive of an essential pillar of civilization.
For both
these reasons, it is incumbent upon institutions of higher
learning
jealously to guard their faculty from
arbitrary
dismissal.
Wichita State University sees dismissal of a faculty
member for cause, especially one who has earned tenure,
as a
matter of the utmost gravity.
It is essential that the
proceedings be conducted both in letter and in spirit in a way
that recognizes the seriousness of the penalty and that protects
the accused from all that is arbitrary,
both for his or her sake
and
for
that
of the university
community's
continuing
intellectual freedom.
At the same time,
there are many other
interests that a university must serve and protect, and it is the
policy of the University not to shield dereliction or abuse by a
faculty member.
The result of the procedure must always be a
fair hearing of the evidence and a judicious weighing of the
competing interests in which substantial weight will be given to
the legitimate protection of faculty.
In making this assessment,
care must be given not to overvalue other interests,
regardless
of the temper of the time.
II.

GENERAL AND ADMINISTRATIVE

1.
These procedures have been developed and agreed to by
President of the University and the Faculty Senate.

the

;

2.
The Faculty Senate President is responsible for selecting an
Informal Review Committee for informal hearings.
3.
If the Informal Review Committee recommends a formal hearing,
the Faculty Senate Rules Committee will select the Formal Review
Committee.
4. The Formal Review Committee is responsible for conducting the
formal hearings and is required to function within the procedures
described in this document.

•

5.
The Chair of the Formal Review Committee is selected by lot
from the Formal Review Committee members and is responsible for

< '

ensuring that fai~ and proper procedures are followed and for
submitting the final report to the President of the University.
6.
The Formal Review Committee may have the advice of independent legal counsel if it determines that such advice is necessary. However, the role of the Formal Review Committee is not to
serve as a cou rt of law, but to use its professional judgment in
determining the appropriate disposition of a case within the
limits set out in this document.

•

III. INFORMAL REVIEW COMMITTEE
1. The Dismissal for Cause procedure begins with the filing of a
written complaint with the President of the Faculty Senate
against a faculty member by the Provost or the faculty member's
dean.
The complaint must contain charges, alleging specific
misconduct, against the faculty member.
Upon receipt of a
complaint, the Faculty Senate President will convene an Informal
Review Committee of three faculty members to conduct informal
hearings on the complaint.
[ ... see sec. 3.02 of handbook].
These informal hearings are conducted to mediate a resolution of
the problem, or to recommend a formal hearing if no mutuallyagreed resolution can be effected and if the alleged improper
conduct is sufficiently serious to warrant dismissal from the
University.
2.
If the Informal Review Committee makes a preliminary finding
that the charges, if true, might be sufficient in its opinion to
warrant dismissal, it will direct that the matter proceed to a
formal hearing.
In such case, the committee will inform the
Chair of the Senate Rules Committee and will finalize the content
of the complaint. Only charges as to which the Informal Review
Committee believes there is plausible evidence to support the
charge will be included.
It is upon the specific charges contained in that document, as it may come to be amended, that the
matter will proceed.

•

3.
A charge may not relate to misconduct that is more than one
year old at the time the charges are formalized.
An exception,
however, is that a pattern of misconduct may be shown that
includes acts that go back further than one year, if the last act
in the pattern was committed within the year preceding the
formalization of the charges by the Informal Review Committee.
4.
No substantive amendment may later be made to the complaint
unless the faculty member is given adequate time, as judged by
the Formal Review Committee, to prepare a defense.
5.
The complaint will list by name the witnesses
that the
University may call as to each charge, but one or more witnesses
may be added later if the faculty member is given adequate time
to prepare, again as judged by the Formal Review Committee.
2
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6.
If dismissal is sought against more than one faculty member,
a common proceeding, as distinct from individual proceedings,
will be decided upon by the Informal Review Committee only if the
accused faculty members all agree to it and further agree
unanimously among themselves that the hearings are to be open or
closed.
Once such agreement is given on both points, it may not
be rescinded.
In the event a common proceeding is decided upon,
the Informal Review Committee and the parties will agree upon any
special rules that may be needed relating to it.
If they cannot
agree,
a common proceeding will not be held; but if they agree,
the agreement is binding on all parties thereafter unless
mutually rescinded or modified.
7.
The faculty member or members may, at any time no later than
three days before the beginning of the formal hearing, file with
the Chair of the Senate Rules Committee a written response to the
charges.
8.
If the University suspends the accused faculty member before
final action is taken by the President, the suspension will be
without prejudice to the continuation or outcome of the procedure
stated here. These Rules do not themselves speak to the issue of
whether the University has a right to suspend faculty prior to
the President's final action.

•

IV.

SELECTING THE FORMAL REVIEW COMMITTEE

1.
The Senate Rules Committee, with technical assistance
supplied by the University Affirmative Action Officer, will
establish a pool of thirty tenured faculty members, randomly
selected (although the randomness is modified by the criteria
provided for in this Section IV), as potential members of Formal
Review Committees.
These faculty members also may be members of
the existing pool maintained for grievances.
No member of the
pool selected for service in a given case shall be from the same
department as an accused faculty member.
Persons selected for
service on the Formal Review Committee who allege conflict of
interest or who cannot be impartial may petition the Provost to
be excused from serving in the particular case.
No faculty
member will remain a member of the pool for more than three years
except to complete a case in progress.
The Faculty Senate may
establish a system for staggered terms of service in the pool.
2.
The pool will be representative of the University faculty,
considering rank and college, and will include members of the
federally protected classes.

•

3.
After the Informal Review Committee has directed that a
matter proceed to formal hearing, the Chair of the Senate Rules
Committee in consultation with the members of the Rules Committee
will select a Formal Review Committee of five members from the
3

pool.
In cases where the charges include a charge of discrimination against a person in a federally protected class (as defined
by the Civil Rights Act of 1964, as amended),
the committee as
finally constituted will contain at least one person who belongs
to the protected class or classes to which the person allegedly
discriminated against belongs; and in cases where the accused
faculty member belongs to a federally protected class, the
committee as finally constituted will contain at least one person
who belongs to the protected class or classes to which the
accused faculty member belongs. · The members of the Formal Review
Committee shall all be of the same rank as or higher rank than
the accused.
No person who served on the Informal Review
Committee relative to the given case shall then serve on the
Formal Review Committee.
4.
The parties shall attend the meeting of the Senate Rules
Committee at which the selection of the Formal Review Committee
is made.
At that meeting, a prospective Formal Review Committee
will first be chosen.
Thereupon,
the University and then each
accused faculty member in alphabetical order may exercise one
challenge to remove a person from the prospective panel.
This
rotation shall be gone through until each party has had an
opportunity to remove four persons. These four challenges can be
used without giving a reason [i.e., they are 'peremptory challenges'].
It is not required, however, that a party exercise them.
There will be unlimited challenges for cause, for which the party
making the challenge will, at the time it is made, submit a
written statement of justification.
The Senate Rules Committee
will decide the merit of challenges for cause.
If a prospective
hearing committee member is removed by challenge, the Chair of
the Senate Rules Committee will immediately make a new selection.
If the pool is exhausted by the challenges, the Senate Rules
Committee will add temporary members to the pool for the hearing
of the one case.
If this occurs, each party will have one additional peremptory challenge.

•
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5.
If, once the panel has been established, any member of the
Formal Review Committee is unable to continue because of good and
sufficient reason as judged by the remainder of the Committee, a
replacement agreeable to both the faculty member or members and
the representative of the administration shall be appointed by
the Chair of the Senate Rules Committee.
6.
Faculty who serve on an Informal Review Committee or on a
Formal Review Committee are exempt from service on either type of
committee for the two years immediately following that service.
Faculty who serve as Chair of a Formal Review Committee are
exempt from service on either type of committee for the five
years immediately following that service.

4 ·
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V.

RESPONSIBILITIES OF THE FORMAL REVIEW COMMITTEE

1.
The Chair of the Formal Review Committee is responsible for
ensuring fair and expeditious procedures,
for setting the
schedule of the hearing, and for chairing the meetings.
The
Chair is responsible for submitting the final
report of the
Formal Review Committee to the President of the University and to
the parties.
2.
Members of the Formal Review Committee are responsible for
attending the meetings,
for considering all evidence
and
testimony, and for using their best professional
judgment in
deciding whether dismissal is warranted by the evidence, whether
some other sanction is warranted by the evidence, or whether no
sanction or penalty is appropriate.
3.
The. hearing itself, unless it is an open hearing, and the
deliberations following the hearing of evidence and argument will
be confidential.
Unless ordered by a court to the contrary, all
members of the University community have a duty to maintain that
confidentiality.
The Chair and members of the Formal Review
Committee will sign the final report, although one or more
concurring or dissenting reports may be attached by panel
members.

•

VI.

PROCEDURES PRIOR TO THE HEARING

1. Unless the accused faculty member or members and the Chair of
the Formal Review Committee agree to an earlier hearing, twentyone
(21)
calendar days must elapse
between
the
final
formalization of the charges by the Informal Review Committee and
the first hearing day.
2. The Chair of the Senate Rules Committee shall call the Formal
Review Committee to its first meeting not less than one week
before the scheduled date of the hearing so that the Formal
Review Committee may select a chair and review its procedures and
responsibilities.
Thereafter, the Formal Review Committee will
meet at the call of its chair and under its own authority.
VII.

HEARING PROCEDURES

1.
The Chair of the Formal Review Committee will establish the
schedule for the hearings. Every effort will be made to complete
the hearings in a timely manner as well as to accommodate the
needs of the parties.

•

2. The Formal Review Committee may request the University or any
person,
including the accused faculty member,
to provide
information the committee considers relevant and material to its
deliberations.
The University and any person employed by the
5

University,
including the accused, will have a duty to provide
that information,
if requested,
and/or to testify if called by
the Committee, unless a privilege against self-incrimination in
relation to a possible crime is asserted. Neither the University
nor any person employed by it shall retaliate for testimony or
information given .
•
3. The Formal Review Committee may make arrangements for written
testimony with the consent of all parties.

•

4.
The University and each accused faculty member may be advised
by an individual of his, her or its choosing, who must be an
employee of the University, and by legal counsel. The Formal
Review
Committee may itself have legal counsel
that
is
independent of the University's counsel and of the Regents' legal
staff.
5.
The Chair shall conduct and control the hearing, and an
advisor and/or legal counsel shall be there for consultation but
not to participate in the hearing other than to sum up the case
for the party represented at the end of the hearing, if such
summing up is that party's wish. An advisor or legal counsel may
submit to the Chair written questions that he or she would like
the Chair to ask a witness, and these questions will be asked if
the Chair considers them relevant and material.
6.
All hearing of evidence and argument by the Formal Review
Committee will be recorded, and the recording will be retained by
the University's Dean of the Library for a period of five years.
If, however,
the rules of the Board of Regents require a
stenographic or other form of record, such a record shall be made
in place of a recording, and so retained for five years.

•

7.
The hearings will be closed, subject to the following
exceptions:
(a) they will be open if the accused faculty member,
or the accused faculty members by unanimous agreement, inform the
Chair prior to the hearings of his, her or their desire for the
hearings to be open; or (b) observers, not to exceed three in
number, may be admitted to the hearings if the accused faculty
member or members agree to their admission and indicate that they
waive any future complaint that they may come to have about any
leaks the observers may commit.
If the hearings are open,
members of the media may attend.
However,
the hearings may not
be televised, broadcast, or electronically recorded (other than
the official recording referred to in the preceding paragraph),
except with the consent of all parties and the Committee.
8.
The members of the Formal Review Committee shall
without the presence of any other persons.

deliberate

9.
The University will have the "burden of proof" as to the
charges mad e in the compla i nt, and t he accus ed as to a ny n e w
Because of the gravity of a
material asserted by him or her.
6
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dismissal for cause,
the charges must be proved by "clear and
convincing" evidence.
[This is a more stringent requirement than
is required in most civil cases, where only "the greater weight
of the evidence," also known as a "preponderance of
the
evidence," is needed.
At the same time,
it is less stringent
than the requirement in a criminal case that the charges be
proved "beyond a reasonable doubt."] New material raised by an
accused faculty member will, however, need to be established only
by a "preponderance of the evidence."
10.
In the absence of independent proof of the misconduct,
the
existence of a past charge of misconduct,
including misconduct
that is alleged to form part of a pattern, will not be allowed
into evidence unless:
(a) it is or has been admitted to by the
accused,
or (b) a formal finding of guilt was made earlier by an
administrator or a faculty committee after a proceeding that
afforded a fair hearing.

•

11.
To warrant dismissal for cause,
a charge,
if found to be
true, must amount to grave misconduct or serious, continuing and
irremediable dereliction of duty.
Conviction of a felony by a
trial court will also warrant dismissal if the crime is of a sort
that by prevailing social standards involves an act of moral
turpitude.
Dismissal for such a conviciion will not occur, however, until there has been an unfavorable disposition of appeals
to higher courts,
if the University's counsel certifies his or
her opinion that there is reason to believe that an appellate
court will overturn the conviction.
Notwithstanding the above,
if the misconduct or felony relates to the accused faculty
member's personal life and does not affect his or her performance
of duties at the University, it will be a basis for dismissal
only if it involves moral turpitude as defined above or consists
of a felony that meets the tests just stated.
12.
All parties may call witnesses and introduce evidence. The
parties will have access to all written and oral evidence that is
introduced and considered.
The Formal Review Committee and the
parties may question each witness.
Each party may offer rebuttal
witnesses or statements to any evidence or testimony after it is
presented.
The Formal Review Committee shall
consider the
evidence and testimony presented by each side.

•

13.
Although the Formal Review Committee has no power of
subpoena,
all
employees of the University are declared to have
a · duty to assist the hearing process and to testify if called,
provided that a faculty member shall not have a duty to testify
about how he or she voted on a personnel matter, including
contract non-renewal, tenure or promotion.
Because information
that is unavailable may have a material bearing, the Formal
Review Committee will take the absence of information or of a
witness into consideration in arriving at its findings and
recommendations, which may include a statement that the Formal
Review Committee has, for that reason, not been able to provide a
7

complete and fair hearing.
14.
The Formal Review Committee is not limited by the rules of
evidence as applied in a court of law, and the Chair of the
committee may admit such evidence as he or she (subject to being
overruled by the committee as a whole) considers desirable and
relevant to hear.
The committee shall then give it such weight
as it seems to deserve.

•

15.
When each party has presented its evidence and made a final
summary of its case, the Formal Review Committee will retire to
deliberate. The deliberations will not be recorded.
16.
The private notes of a Formal Review Committee member are
the committee member's work product and not part of the official
record.
17.
Members of the Formal Review Committee will , until the
committee's written final report is filed with the President,
scrupulously avoid discussing the case with any person who is not
on the committee.
The Chair of the committee may, however,
discuss procedural and evidentiary issues with the parties or
their representatives and may keep the University President and
the President of the Faculty Senate apprised of the progress,
though not of the content, of the hearings.
18.
The Formal Review Committee will vote by secret ballot
each of its findings and recommendations.
19.

on
•

Settlement between the parties may occur at any time.

20.
For the Formal Review Committee to conduct its hearings or
deliberations, all members of the committee must be present, with
the exception that if one member of the committee becomes unable,
after the hearings have begun, to attend,
the remainder of the
committee, consisting then of four members, shall constitute the
panel for all further activity.
If two or more members of the
committee become unable to serve, the hearings shall be suspended
and the Senate Rules Committee will initiate the process again
with the selection of a new Formal Review Committee.
To avoid
dropping a member or causing the creation of a new committee, the
Cha i r
of the committee may postpone sessions of the committee,
for a period not to exceed thirty days, during the period of a
commi ttee member's inability to serve.
VIII.

!

PROCEDURES AFTER THE HEARING

1.
The Chair of the Formal Review Committee will submit the
signe d final report of the committee, together with any written
to the parties and to the
conc urring and dissenting opinions,
Pres ident of the University within t e n (10) we ekdays , e x clusi v e
of h ol i d a ys,
of the conclus ion of the hear ing. The f i nal re po rt
8
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shall:
a.

State,
as to each charge, whether the burden of
has been met and the charge established.

proof

b.

State the recommendation of the committee, which may be
for dismissal,
or for a lesser penalty or penalties, or
for vindication; and shall state the grounds supporting
it.

c.

Make any recommendation regarding the process that
Formal Review Committee considers appropriate.

d.

With regard to each of the foregoing,
give the vote on
each.
So that confidentiality of the voting can be
maintained even in cases where there is unanimous
agreement by the committee members,
at least one vote
shall always be reported as being opposed to the finding
or recommendation.

e.

Be signed by all members of the Formal Review Committee,
although the signature of any member shall not necessarily signify that member's agreement with the result.

the

2.
The Formal Review Committee will file a separate report,
relating
to the dismissal-for-cause procedures,
with
the
President of the Faculty Senate and with the Provost.
This
report should address the effectiveness of the procedures and
make recommendations for whatever changes the committee deems
appropriate in the procedures or in other matters.
This report
should be filed within thir t y (30) calendar days of the completion of the work of the committee.
3. Within four (4) calendar days of receipt of the Formal Review
Committee's final report,
any party may submit a written statement to the President of the Upiversity.
4.
The President of the University will have the ultimate power
of decision about whether a dismissal shall be made for cause, or
other sanctions applied, but it is the policy of the University
that the President will follow the findings and recommendations
of the Formal Review Committee except in extraordinary cases,
in
which case the President will communicate to the Chair of the
Formal Review Committee and to the President of the Faculty
Senate reasons that the President considers to be "clear and
compel 1 ing" for disagreeing.
In formula ting a decision, the
President may meet with the Formal Review Committee in the
presence of all parties to review the committee's final report.

•

5.
The President of the University will notify the accused
faculty member or members of the President's decision, and in the
event the faculty member is dismissed ,
or other penalties or
sanctions ar.e imposed, wi 11 state the reasons for so doing.
9

6.
If the faculty member is not dismissed, and no other penalty
or sanction is imposed, the faculty member will not be subject to
retaliation.

•

I

7.
The University's Dean of the Library will maintain all files
and records of the proceedings for five years.
Such material
will be considered confidential.

•

10
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FACULTY SENATE
w;ch;ta S t a t e u n ; v e r s ; t y

Minutes of the Meeting of March 1, 1993
Alexander, R. Armstrong, Bair, Bajaj, Benson, Bil 1 i ngs, Burk,
Campbell, Carroll, Cavarozzi, Clark, Daugherty, Davis, Dreifort, Duell, Erickson,
Fisher, Griffith, Gythiel, Hawley, Horn, Hoyer, Jeffers, Kahn, Kelly, Mandt, Masud,
Merriman, Murphey, Romig, Shanahan, Sheffield, Sweney, Teshome, Wherritt, Williamson,
Yeager, Zytkow
MEMBERS ABSENT:
Allen, W. Armstrong, Bereman, Berger, Brady, Chopra, Farnsworth,
Furtwengler, Gosman, Koppenhaver, Martin, May, Murdock, Parkhurst, Pitetti, Sutterlin,
Thomson, Widener
GUESTS: Brunner, Strunk
MEMBERS PRESENT:

Summary of Action Taken:
1.
Adopted the Dismissal for Cause Policy subject to Senate approval of the wording
of the straw votes.
2.
Approved the General Education Committee as amended.
I. CALLING OF THE MEETING TO ORDER.
Griffith at 3:00 p.m.

•

•

The meeting was called to order by President

II.
INFORMAL PROPOSALS AND STATEMENTS Senator Kahn expressed concerns about the
university being open in inclement weather. Streets and sidewalks have not been
cleared well. President Griffith said she would make a telephone call.
President Griffith welcomed the President and Vice President of SGA as guests.
President Griffith said she had no information on the resignation of the Provost.
She said it would be well to talk with our colleagues to see if they have a feeling
about interim Provost if the administration decides to go that way. She said we need
to be prepared if we are asked to discuss this.
Senator Sheffield said it seems that we are at a very important juncture in this
institution's history. We have an incoming President whose ideas about where we ought
to go are at the earliest formative stages. Now the Provost position will need to be
filled, and there are two interim Deans. In other words, the administrative structure
of the university is undergoing a great change. He said we ought to vigorously pursue,
as a faculty and through the faculty Senate, an opportunity like this in participating
in discussions about the direction of the institution. He said he hopes the Senate
leadership takes an initiative to try to meet with President Elect Hughes to solicit
his ideas and suggest in general terms things that might be discussed. He said we
shouldn't pass by this opportunity. Senator Alexander said the first opportunity for
this kind of involvement is in the participation of the selection of a new Provost.
It would be a disaster for this institution if an interim Provost was simply announced.
We need to be involved in the selection of such an individual and he suggested the
Senate leadership take a proactive stance in suggesting participation.
Senator Romig said he agreed but if by Senate Leadership they meant the Executive
Committee he requested when such a meeting takes place that the Executive Committee
consider inviting a member from the Health Professions and the College of Education to
participate, since neither of those colleges are represented on the Executive
Committee .
President Griffith said that it is true that President Elect Hughes will be on
campus this Thursday, Friday and Saturday. She said that at the time this schedule was
made up there was no time for the faculty. She said it seemed that the sense of the

•

Senate was to request time for the faculty .
Senator Kahn said that there is precedent for faculty input into the selection
of an interim Provost.
Senator Mandt said there was a great deal besides policy issues that might be
discussed. President Elect Hughes has given hints he is not wed to a Provost system.
President Griffith called attention to the Spring agenda. With the Senate's
permission she will continue to schedule meetings at 3:00 p.m. There is a caucus
scheduled for Tenure and Promotion on March 17. Senator Alexander said he thought that
created a problem with the Ad Hoc Tenure and Promotion Committee.
It would be
difficult to meet between then and the 29th for final action because of Spring Break.
He said the 10th might work. President Griffith said she would make that change.
III.

•

•

OLD BUSINESS:
Dismissal for Cause: New draft from Senators Murphey and Benson.
Senator Clark chaired the discussion. Senator Murphey said he and Senator Benson
thought it would be best to have this in as much of a final form as possible: He noted
they did not have a vested interest in this and welcomed ideas. He said there were two
important provisions. P. 7, para 11, talks about the grounds for dismissal. P. 9,
para 4 has to do with who decides about the dismissal. It is now a stronger version
of the original draft.
Senator Duell said p. 6 says all hearings will be recorded. Is this taped or
written? Senator Murphey said his intent was to have a recording. Senator Duell said
to clarify, it should said 'tape recorded.' Senator Murphey accepted the editorial
clarification. Senator Duell said she is still not sure what is meant at the top of
p. 7 about 'clear and convincing evidence.'
Senator Benson last time talked of
percentages. She asked if he had some percentages that would define this for us.
Senator Benson said "clear and convincing evidence" is more than 51% and less than
beyond a reasonable doubt. That is the Supreme Court definition. Senator Duell said
that information would clarify the text and help committee members.
Senator Alexander said it was for this reason that he suggested that the
committee have the option to engage counsel. He said it was incorporated in this
document and he was satisfied with the language.
Senator Alexander returned to the question of who makes the decision. He said
that at K.U. the committee made the final decision. The Chancellor was not involved
in any way with the decision. That procedure was apparently approved by Regents'
counsel. He suggested getting a copy of the KU procedures to see if this is possible
at the Regents level. There are powerful arguments for this.
Senator Hoyer said that now is the time when we know of other procedures to get
them.
Senator Mandt pointed out that it wasn't a written procedure. It was written as
they went. They have been looking at our drafts. He said that unless the informal
committee grants that there is any merit to a charge, it goes nowhere, regardless of
what the administration thinks. It is not clear that any new charge, as opposed to
amendments, needs to go through the informal committee. He suggested adding to the end
of Item 2, p.2, "Any additional charges must be approved by the informal review
committee if they are to be heard in formal hearing." On p.6, item 7 talks about
confidentiality issues. It refers to leaks by observers. He suggested that 'breach
of confidentiality' is more a term of art.
On p. 7, item 10 discusses how to
understand a situation where there is an alleged pattern of conduct that has led to the
charges. It provides that a pattern will not be allowed unless two conditions are
satisfied. He said it was not clear that the references to hearings applied to both
administration and faculty. He urged putting a coma after 'faculty committee and then
2
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insert 'in either case' after 'proceeding.' Then it makes clear that only when there
has been a hearing process attached to some previous finding of culpability would it
be admissible. They were accepted as friendly amendments.
Senator Mandt said item 5 is crucial. He said the text says members of the panel
and parties may have advisors and counsel except in the summing up of a case. Many
faculty members do not have the skills to do that. He didn't want to see the lawyers
do it. But the uni ve rs it y may name its person as 1ong as that person is not an
attorney, and the faculty member should have the same right. He suggested a straw
vote.
Senator Carroll said according to this document, she wouldn't want to be on this
committee, because it is so legal. The entire thing could be run by lawyers. We are
professionals, so why do we have three lawyers in the room. Senator Murphey said there
should be some parity in presenters and he supported Senator Mandt's proposal that a
faculty member's advisor, a member of the university community, ought to be able to
represent the faculty member, and the university representative should not be a lawyer.
A straw vote approved the suggestion.
Senator Benson said the adoption of these rules can't cover everything, but there
needs to be basic rules of fairness. Senator Carroll agreed, but said a legalistic
document doesn't mean having lawyers. She asked for a straw vote. Senator Dreifort
said the stakes are high and each side will try to have legal advise.
Senator Sheffield suggested that in a law suit, in a court room, people like us
get called on to decide complicated cases. The presence of lawyers is not frightening.
Senator Mandt said what is a lawyer's expertise here? We are dealing with a
different body of expertise. This document is explicit about it being peer review.
The mores, values and conventions of the academy are supposed to rule. Keep the
academic community as central as possible in this process .
Senator Benson said people have to exhaust their administrative remedies before
going to court. We have got to have some basic rules of fairness. Senator Carroll
agreed, but said lawyers do not have to be in the room. Maybe it needs a mediation
process. Senator Benson said the document says the faculty chair has control.
Senator Sheffield said we have a faculty member chairing the procedure and
faculty members as the committee.
Senator Erickson asked what the situation was at KU.
Senator Mandt said a law professor was accused of sexual harassment and was
dismissed. He got an attorney. The university got an attorney. It has been
going on for a long time. The AAUP observer said the lawyers have put in dozens of
motions from the legal process and the committee spends a great deal of time deciding
these motions instead of hearing the case. The academic frame of reference is missing.
Senator Clark said this was KU's second case. Was the first one as big a disaster?
Senator Mandt said there was no procedure for the first one, so they drew from their
grievance procedure. The new case came along before procedures, and lawyers are hoping
to settle it.
Senator Billings said that is a good example why the grievance procedure should
be separate from lawyers.
Academic freedom is a goal and procedure not always
protected by law. The reason for lawyers in the KU case may be concern for something
said being used in court. We need something that defends academic standards.
Senator Clark said a few weeks ago we said we wanted a legal approach. Senator
Mandt said that was before this discussion.
Senator Wherritt asked if there was an informal procedure before a formal
procedure. Senator Clark said that part is already in the Handbook.
Senator Murphey said he doesn't see this document as highly legal. On p. 6,~7,
it says the hearing will be closed except for stated exception. It is more legalistic
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to not state them. We ought to have lawyers at the hearing because this is serious;
but we have kept them subordinate. On p. 6, para 5, it says the chair will conduct the
hearings. The chair is in control. Senator Merriman said not having lawyers in the
room will in some ways alleviate the problem. The committee will be on its own. Even
with advise from outside, it won't be immediate.
Senator Billings asked if the results of the grievance committee is admissible
in court. Senator Murphey said when situations are on appeal, they start fresh. There
are times in law when great deference is given to earlier judgments. An appellate
court will ask, did a university have reasonable cause for dismissal?
Senator Wherritt asked if a committee could stop and ask a lawyer's opinion.
Senator Dreifort said practically speaking, a person can have legal advise anyway. A
straw vote approved keeping lawyers out of the room.
Senator Sheffield said he wanted to know if in the document there is a
requirement of extraordinary majority. Would it be possible to bring findings from
other committees into this procedure without difficulty. He said he was thinking about
the Sexual Harassment Policy. Senator Murphey said this could be done. Senator
Sheffield moved to suspend the rules to extend the discussion until time runs out or
we are finished, whichever comes first. Senator Alexander seconded. The motion passed.
Senator Mandt moved to strike p.4, item 3. He said that committee members are
tenured and he sees nothing gained by adding 'of same or higher rank.'
Senator
Alexander seconded. The motion passed.
Senator Sheffield asked if there is a legal distinction between suspect classes
and federally protected classes.
Senator Murphey said the uses of classes are
different. The intent of the document by referring to the Civil Rights Act is to keep
up on the legal changes.
Senator Alexander said the specificity of language in this paragraph is a
concern. It is such that the only member we have could be the member accused. He
suggested a friendly amendment to add 'every reasonable effort will be made' on line
8, p.4 and before line 3. It was accepted.
Senator Alexander said he had concerns about selecting the chair by lot. He
suggested the Rules Committee first select the chair, then the rest of the committee.
Senator Mandt asked if that would be subject to cha 11 enge procedures.
Senator.
Alexander said yes. Senator ,Clark said then it is a two step -process and we will need
procedures for how many challenges, etc.
Senator Sheffield asked what the Grievance Procedure was. Senator Clark said the
pool of conveners was not part of the committee. The conveners receive training.
Senator Dreifort said sometimes it might be difficult to get a person to chair a
committee until they know who is on it.
Senator 8 i 11 i ngs asked who se 1ected the poo 1 of conveners and requested the
list be made public. Senator Clark said the last time it was done, they were selected
by the Rules Committee in consultation with Affirmative Action and the Senate Executive
Committee.
Senator Williamson said unless conveners are used for this process, the Grievance
Senator Billings said that was what we were discussing.
Procedure doesn't apply.
Senator Alexander said he never said the pool of the Grievance Committee should be this
pool, nor does the document. The procedure is parallel, not the members.
Senator Duell said the two procedures are different and should have two different
groups of people. Senator Alexander said let's hope Dismissal for Cause is rare enough
that a standing pool is unnecessary.
A straw vote approved the Rules Committee selecting the Chair.
Senator Mandt said on p.9, D, it says that confidentiality of the voting will be
maintained with at least one vote negative. Why? Senator Murphey said the answer is
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in how much you value confidentiality. Senator Daugherty said it would matter to her
if she was President if the vote was unanimous or not. Senator Mandt moved to strike
Dafter the first sentence. Senator Sheffield seconded.
Senator Masud asked why record a vote? Senator Murphey said if we don't we lose
whether the panel was in favor or not. A 4-1 vote could be 5-0. With no concurring
or dissenting report you get a good reading. Senator Sweney said this was a good way
of protecting everybody. Senator Sheffield said he was bothered by the idea that we
have to be dishonest to be confidential. Senator Horn disagreed.
He liked this
protection. Senator Sweney said if we decide ahead of time there can be no unanimous
decision, then it is the process. The motion was defeated.
Senator Wi 11 i amson said on p. 9, section 4, it doesn't say the President's
reasons should be in writing. He would like to add a friendly amendment to add 'will
communicate in writing.' Senator Murphey accepted. Senator Sheffield said could we
explore the right for faculty to be the final arbiter in such cases.
Senator Murphey said the President and the committee would have to concur. A
straw vote approved "requires both the vote of the President and the Committee to
dismiss a faculty member."
Senator Mandt moved adoption as presented subject to Senate approval of the
wording of the straw votes. Senator Williamson seconded. The motion passed.
Senator Alexander moved to alter the order of business to consider the General
Education Committee. Senator Carroll seconded. The Chair ruled the agenda changed.
Senator Clark noted that the committee description and time line changes included
the recommendations from the Senate.
The Rules Committee moved to approve the
membership.
Senator Dreifort said he was concerned about the lack of experience of some
members on the committee. Senator Clark said the Rules Committee wanted a mix. New
faculty can bring useful perspectives. Senator Horn asked how non voting advisors were
arrived at. Senator Clark said the Rules Committee had Paul Ackerman as ~1 and he
accepted. They went down the list for the Task Force member.
.
Senator Carroll asked if we could get in trouble with untenured people. Senator .
Clark said Professor Johnson was not tenured, but has been here five years and is
knowledgeable and interested. Senator Horn asked why is it important to be tenured?
Senator Carroll said there could be political pressures. Senator Duell said there is
pressure on untenured faculty when they have to tell departments certain things. She
moved the initial committee be tenured. Senator Carroll seconded. Senator Dreifort
said he was concerned about hard and fast rules, but non tenured faculty need to be
apprised of the complexities. Senator Wherritt suggested saying faculty should be on
campus 4 to 5 years. Senator Duell said we shouldn't do this to untenured faculty.
Senator Masud said that Ming Liu doesn't know about his appointment. Senator
Clark said he would like to withdraw that nomination without prejudice until Ming Liu
can be consulted.
The motion to make the initial committee tenured failed.
The General Education Committee was approved.
President Griffith passed out the schedule of the visiting Regents.
The meeting was adjourned.
Respectfully submitted,
Joyce Cavarozzi, Faculty Senate Secretary
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